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lNpegucaoBue

IIpoucxopamue B Poccuiickoii Pegepanun pe¢opMbl NIPaKTH-
YeCKH BO BCeX OTPACIAX KU3HeJeATeIbHOCTH 00IecTBa HYKAAIOT-
cs B aKTMBHOM IIpaBOBOM obGecriedeHHMH, IPUYeM 3TOT ITPOIIeCe KO-
JKeH IIOHMMAThCA M NOANePKUBAThCA HaceJeHHeM CTPaHkb.

Poccuiickoe 061mecTBO B OCHOBHOM M30€2KaJI0 Pa3pyIIUTeIbHBIX
MOTPACEHMI, ZOOIIOCH COXPaHeHNA 00INeCTBeHHO ITPHeMJIEMOTO YPOB-
HA IOJHUTUYEeCKOH CTaGMIBHOCTH M IPaKAAHCKOIO COrJIACHA, XOTA
¥ IIPOMICXOIMT AajbHelilee paccioeHue obmmecTBa. Bee ke cerogaa
MOXKHO C YBepeHHOCTBIO F'OBOPHUTD JIAIOb O 3HAYHUTEILHOM yJIy4ime-
HUM CUTyallMHd B KOHCTHTYIUOHHOM cdepe, B chepe nmapiameHTa-
pusMa, defepaTUBHLIX OTHOINEHUI, 9KOHOMUKH, 3eMeJIbHOro, Ta-
MOXKEHHOI'0 IIpaBsa ! Ap.

IIpepgnaraemuiit yueGHMK COZEpIKUT HOJHEIA Kypc IIpeiMeTa
NpaBOBeJeHUA U PACCUNUTAH Ha CTYAEHTOB BYy30B HEIOPHAMYECKOTO
npoduIs ¥ HalMKCaH B COOTBeTCTBHH ¢ ['ocysapcTBeHHBIM 06pa3oBa-
TeJbHBIM CTAHAAPTOM. B MOAroTOBKE COOTBETCTBYIOIIUX Pa3fesioB
VYHTHIBAaeTCA BO3PACTAOINUIL WHTepeC MpeACTaBUTe el Bcex cie-
nMaILHOCTE! K TOMY, UTO TaK MJIM HHAYe CBA3aHO C OCHOBAaMH Opra-
HM3AI[MA COBMECTHOM JeATeNBHOCTH JIOAeH, YTO JOJIKHO IIpeaoIpe-
JeJIATH peaIu3alyio COMAIbLHRIX HIealIOB, BOIUIOIIATh B KM3Hb He-
NpexoxAInyue MeHHOCTH, T.e. K PaBY U ero Pa3JHYHLIM OTPACIIAM.
B ycnoBusax npasoBoro HUrnau3aMa B PoccHM ycHiIeHHe MHTepeca
oflecTBa K BOIIPOCaM IIpaBa — sBJIeHHe 3HaMeHAaTeJIbHOe, TaAK KaK
o3HayaeT nprobimeHne ob1mecTBa B pa3IMYHKIX ero IPOABJIeHUAX,
a 00ImecTBO He MOXKeT 000iTHChH 6e3 MpaBoBOro peryaupoanu. Ilpaso
COIIPOBOJKfaeT YeJIOBeKa C MOMEHTA POK/AeHUA U 0 OKOHYAHUA YKH3-
HeHHOro myTu. TpyAHO Ha3BaTh cdhepy OTHOIIEHUH MeXKAY JTIOAbMH,
KoTOpas BooOIne Bhinagana 6u1 U3 mpaBoBoro noss. Cerogusa HM OQHO
CKOJIbKO-HUOYAb 3HAYMMOe pellleHue Helb3A NPUHATE 6e3 mporpam-
MHPOBaHHSA €ro Ha IIpefiMeT COOTBETCTBUA 3aKOHY. Bea TpynoBoro
IpaBa IOary HeJb3s coeJaTh B TPYAOBBIX OTHOIIEHUsAX, 6e3 ceMeifHo-
ro — B CeMeHHBIX, H T.J.



4 MpegucaoBue

Boobine TpyAHO NpPeACTABUTHL KYJILTYPHOI'O 06pa30BaHHOIO YeJIo-
BeKa, He BJIael0IIero OCHOBaMM IMpaBa, He 3HAIOIIEro OCHOBHEIX 3a-
KOHOB, II0 KOTODBIM >XHBeT 061IecTBO.

I'naBHoOIt 3agavgeit faHHOrO yye6HUKA ABIseTCA GOPMHUPOBAHHE
OCHOB MPaBOBOr'0 CO3HAHHUA M IIPaBOBOM KYJLTYPHI B IIpoLiecce 3Ha-
KOMCTBA CTYAE€HTOB C HeOOXOAMMEIM MIHMYMOM ITPABOBRIX 3HAHMIA,
npoby K AeHre HHTepeca K IpaBy, IPMBHUTHE 3JIeMeHTAPHLIX HaBHI-
KOB ¥ YMeHH 10 IPHUMEeHeHHI0 HOpM IIpaBa B KOHKPEeTHOM cHUTya-
nuy. YueGHUK coobImaeT JIMIOEL OCHOBLI 3HAHUIA 0 IpaBe ¥ rocyaap-
crBe. CHOopMHpPOBAaHHEIN B X0e yIeGHBIX 3aHATHI MHTEpEC K IPaBo-
BBIM ABJIEHMAM M HHCTHTYTAM MOKeT CTaTh B AaJIbHeHIIeM OCHOBOMK
IJIA YrIyOeHHOTO 3aHATHSA IPaBoM, 6e3 KOTOPOro pa3BUTHe COBpe-
MEHHOT'0 POCCHICKOro o0ImecTBa HEBO3MOXKHO K OIIACHO.

VyeGHMK BEHIITOJIHEH HA OCHOBe HOBeifIrero pocCHMCKOro 3aK0HO-
zaTenbcTBa U OymeT HHTepeceH He TOJBKO CTYAEeHTaM, HO H BCeM
HMHTEepeCcyIOMMCA BOITPOCaMH IIpaBa.



Masa 1

Teopusi 2ocygapcTBa u npasa

1.1. focynapcTBo: noHATUE, NPU3HAKKU, PYHKLUUK

T'ocymapcTBO — NOHATHE MHOrOIPAHHOE, YTO 06YCIOBIMBaeT HH-
Tepec K HeMy CO CTOPOHHEI pa3JIM4YHEIX HayK. BmecTe ¢ TeM mocra-
TOYHO YaCTO IIOHATHE «TOCYAAPCTBO» BLICTYIIaeT CHHOHMMOM IOHSA-
THIi «CTPaHa» UM «O6IIECTBO».

B cuny cnenudukyn npexMeTHO# cdephl KaxkKasa HayKa CTpe-
MHTCA BHIABMTH U HauboJsee ri1y6oKo OCBETHTH Te 06lmecTBeHHEIE
OTHOIIEHM S, 3aKOHOMEPHOCTH, TeHAEHIINH, KOTOPhle XapaKTepPHEI
JU1 FOCylapcTBa B MX n3MepeHHH. HeogHO3HAYHOCTE BOCIPUATHSA,
a cJefoBaTeJLHO, ¥ MHOTO3HAYHOCTh NOAXOJO0B K OIpeAesIeHHI0
rocyzapcTBa 06yCIOBIMBAIOTCA M YCYTyOIAIOTCA elle ¥ TeM, 4To,
TI0 cJI0BaM M3BeCTHOro aBcTpHiickoro ropucra I'. KenbseHa, faHHRIM
TEepPMHMHOM OORIYHO O0'BACHAIOTCA CaMble pa3HOOGpa3HbIe ITpegMeThl
¥ aBneHusal.

OTMeTHM, YTO MHOI'OYHCJIEHHEIE CIIOPEL O TOM, YTO TaKoe rocy-
JapcTBO, KaK OHO BO3HMKAeT M Pa3BHBaeTcAd, KaKOBa ero CyIqHOCTb
M IIpefiesIbl BMeIIaTeJ bCTBA B YACTHYIO M 00IMECTBEeHHYIO KU3Hb,
BeyTCA K B pAMKAaX OXHOM HayKH, B YaCTHOCTH, IOPUCIIPYAeHIIMH.
Bonee Toro, npeacraBuTeNN OLHOM M TOM Ke HAYIHOM IIKOJIH fejia-
JI¥ pa3JMYHEIe aKIeHTH B IOHMMaHUM rocyAapcTea. Tak, B paHHEM
MapKCH3Me 'OCyAapCTBO PacCMaTPHMBAJIOCH B Ka4ecTBe MAIIHHE! AJ1d
OCylIecTBJIEHHS BJIACTH HaJ OGIMEecTBOM, KaK amIapar KJIacCOBOro
OPUHYXKIEeHNA, a B MADKCHU3Me «KJACCHYeCKOM» — Kak ammapar
ny6aUYHO BIacTH B o6ImecTBe, OCHOBHOE IIOJHMTHYECKOEe Opyane,
IIOCPeACTBOM KOTOPOTO GYPaKya3usa OCYIIeCTBISET CBOe KJIaCCOBOe
TOCITOACTBO HaJ HADOAHLIMM MacCaMH.

OTnpaBHLEIM IYHKTOM BCAKOIO M3yYeHHUA BHICTyIaeT oTpaGoTka
TIOHATHHHOrO annapara. PasBUTHe UUBHIM3AIHA MEHSAJIO IIPe/CTaB-

1 ITur. mo: IIpo6neMs! Teopum rocyiapcTsa u mpasa: yue6. mocobue /
nox pex. M.H. Mapuerko. — M.: FOpucrs, 2002. C. 73.
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JIeHHe O rocyJZapCcTBe, ero poJid, HasHaueHWH, a 3HAYHT, U ero Je-
¢HHNOMA OTpaXkasla roCIOACTBYIOINee B KOHKPETHO-UCTOPHUUYECKOe
BpeMs IOHMMAaHUe CYIIHOCTH rocygapctsa. Ilockonbky Takoi de-
HOMeEH KaK rocyZapCTBO IPOJOJIKAeT pa3BHBAaThCA, TO He 3aBeple-
HH IOMCKH Hambosee afeKBaTHOrO ero onpefgenesusa. ¥ nogo6HLIe
BOIIPOCHI 110-0COG0MY BCTAIOT M GYAYT BCTaBaTh Iepes KaXKAbIM HO-
BHIM ITIOKOJIEHMEM HCCJIeZoBaTeel rocyAapcTBeHHO-IPaBOBOro Ma-
TepHasa.

ITogxoxmul K XxapaKTepHCTHKe rocygapcrsa Becbma mupoku. Ha
NPOTAXKEHUH AJINUTEJIHLHOrO MCTOPHUYECKOro MmepHoga IMJIO OTOX-
JlecTBJIeHHE rocyfapcraa 1 obimecTBa. AHTHYHEIE PHIOCODH! pac-
CMAaTPHBAJIM MOCYZAPCTBO KaK o61meHre CBOOOAHBIX siofei, o6 benu-
HEeHHHIX CTpeMJIeHHeM K Osaroif »ku3nu. OZHH U3 BeIuYadImux ux
npexgcraBuTesneit Apucroreas (384—322 rr. xo H. 3.) cUMTAT, UTO
rocyzapcTBO — CaMOJOBJeInee oblmeHre IpakaaH, HH B KAKOM
APYroM oOlIeHHNH He HY)XJalolmeecd M HH OT KO0 APYroro He 3aBH-
csimee.

Brigaromquiica MEICIHTENb anoxu Bospoxaerus H. Makuases-
au (1469—1527 rr.) onpegenan rocyfapcTso dyepes obimee 61aro,
KOTOpOE A0JIKHO MOJYYHTHECA OT BOILJIOIIEHHUA B }KM3Hb PeaJILHREIX
TroCyapCTBEHHBIX HHTEDECOB.

Kpyngwit ppannysckuii mucianrtenb XVI B. JK. Bogen (1530—
1596 rr.) paccMaTpHMBaJ rocyfapcTBO KaK MpaBOBOe YIPaBJleHHe
ceMeiCTBAMH M TeM, YTO Y HHX eCTh O6IIero ¢ BepXoBHOI BJIACThIO,
KOTOpasA JOJ’KHA PYKOBOACTBOBAaTLCA BeHHRIMHM HavajlaMu fo0pa u
CIpaBeANHMBOCTH. JTH Havyasa JOJMKHEI ZaBaThb obimee 6s1aro, Koro-
poe ¥ HOJKHO COCTaBIATH IleJIb FOCYyAapCTBEHHOrO YCTPOMCTBa.

PaccmarpuBaioch rocyfapcTBo M KaK COI03 JIofei, dKUBYIIMX Ha
onpejeeHHOH TePPUTOPHH ¥ IOAUMHAIOIIMXCA BePXOBHOM BJIACTH,
YTO XapaKTePHU30BaJjI0 JOTOBOPHYIO INKOJIY. I3BecTHRII IpeacTaBH-
Tenb aHrIHiickoi pumocodcekoit mxoasl XVI B. T. I'o66¢ (1588—
1679 rr.), 6yAyun cTOpPOHHHKOM ab6CONIOTH3MA, CYMTAT, YTO rocy-
[apCTBO — efWHOe JIUII0, BEPXOBHEIH BIafLIKa, CyBePeH, BOJISI KOTO-
poro BCJIeACTBHE KOrOBOPa MHOTHX JIMI] CYMTAETCS BOJIEIO BCeX, TaK
YTO OHO MOJKET YIIOTPe6JIATH CHJIBI ¥ CIIOCOOHOCTH BCAKOrO I 06-
mgero 6y1ara M 3alqUTH.

Co3patenb HAEHHO-ITOTMTHIECKON LIIKOJIBI JHOepain3Ma, aHTIHiA-
ckmit punocod-marepuanuct k. Jlokk (1632—1704 rr.) paccmar-
PHBaJ rocyZapcTBO B BUAE COBOKYITHOCTHU JIIOJe, COeUHUBIIUXCA
B OJHO lLieJIoe IOJ Ha4aJIOM MMH Ke YCTAHOBJIEHHOI'o 3aKOHa.
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Boiee mo3gHeMy nepHoOAy BIJIOTh 4O HAIOMX AHeH TaKxKe Xa-
PaKTepHA Pa3HONJIAHOBOCTb B IOHMMAaHMH rocygapcrsa. OHO onpe-
[eJIAJI0Ch, HampUMep, KaK OpraHU3aIis COBMECTHOM HapOAHOM JKHU3-
HH Ha ONpefe/IeHHOH TePPHUTOPHMH M NOJ OAHOM BHICIIEH BIACTLIO
(P. Mousb); xak coxo3 cBOOOAHEBIX JI0Ael Ha oIpeJesIeHHOH TepPHUTO-
pHH moj o0ineil BepXOBHOI BJIACThIO, CYIOIECTBYIOIIEH AJIA BCECTO-
POHHEro MCIOIL30BAHMSA MpaBoBuIM cocroanueM (H. Aperun)!; kak
€CTeCTBEeHHO BO3HMKINAA OpraHM3alA BJIacTBOBaHM A, IpeJHA3HA-
YeHHAas JIJIA OXPaHEI ompe/iesieHHoro mpasornopsanka (JI. ymmtosr)2.

MapKcHCTCKO-IeHHHCKAA HayKa MCCIef0Bajla roCyAapCcTBO B KOH-
TeKCTe ero KJjaccoBoii mpupoasl. B.H1. JleEnH onpenean, UTO «20-
cydapcmeo 603HuKaem mam, mozda u nocmonbvky, 20e Kozda u no-
CHOJIbKY KIACCOBble NPOMUBOPEHUA 00BEKMUBHO He Mozym GblMmb Npu-
mupenbi»d, @. DHrenbC HAZBAT IOCYAAPCTBO CBA3YIOIIEH CHIION
LMBHJIM30BAHHOrO 00IIecTBa, yKa3aB Ha 0CcOOBI XapaKTep BIacTH,
BEIIeJIMBIIelicA U3 o0lmecTBa M cTaBImeil HaJ HUM KaK Ha OTJIMYH-
TeJILHYIO YepTy rocyfapcraal.

IIpexcTaBUTeNH POCCHICKOM TOJUTUKO-IPABOBOM IIKOJIKI TAKXKe
He OTJIMYAJIMCH eZHHCTBOM B IOHMMaHMH rocysapcrsa. Tak, rocy-
JapCcTBO Ha3HBAJIOCH O0IMECTBEHHEIM COI030M, IIPEACTAaBIAIOIIIM
c000i1 CAaMOCTOATENIbHOE, IPU3HAHHOE IPMHYANTEILHOE BJIACTBOBaHME
HAJ| CBOGOJHEIMMU JIEOABMH®; ITy6IIIHO-IIPABOBOI1, BIACTHO-IIOBEIATEb-
HOit, 06A3aTeIbHO-IPUHYANTEILHOM opraru3anyeit [, Wsux (1883—
1954 rr.%)], cor030M cBOGOAHEIX TIOAEH, AKUBYITUX Ha OIpeJeeH-
HOM TePPHUTOPHH K HOSUYMHAIOIIUXCA MPUHYAUTEIBHOM H CAMOCTOA-
TeNLHOI BepXOBHOM BIaCTH', 06BeIMHEHHeM JIOfieif, BIACTBYIOIIMX
CaMOCTOSTENHLHO M MCKIIIOYHTEILHO B IIpefieslaX TeppPUTOpHHS.

CoBpeMeHHEBIE YUeHBIe, KDUTHIECKH OCMEICIMB OIIRIT MPOLLILIX
MOKOJIeHH I, YYUTHIBaA IpousolmeInre Tpanchopmanuuy obimecT-

1 Cm.: IIpo6eMEl TeopHM rocysapcTsa M mpaBa: yue6. mocobue / mon
pex. M.H. Mapgeuxko. — M.: Opucrs, 2002. C. 77.

2 Cm.: I'ymnaosuu JI. Obmee yuerue o rocyaapcrse. — CII6., 1910. C. 36.

3 Jlenun B.H. Ilonu. cobp. cou. T. 33. C. 7.

4 Cm.: Mapkce K., Snzeave d. Cou. T. 21. C. 176.

5 Cm.: Kopxynos H.M. Jlekuun no obmeit Teopum npasa. — CII6.,
1894. C. 240.

6 Havun H.A. O rpagymeit Poccun. Ms6parssie craten. Poccma—CIIIA,
1993. C. 26.

7 CM.: Xeocmoe B. O6mas Teopus mpasa. — M., 1914. C. 15.
8 Tpybeyrou E. Jlexuun mo sHOMKJIOmeAMHU mpaBa. — M., 1917. C. 22.
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BeHHO mnsm{t)%&a\paxrepuaym'r TroCyZapCTBO KaK IMOJHTHYECKYIO
OpraHM3aIHIo 00IIecTBa, KOTopasi pacIIpOCTPaHIET CBOIO BJACTh Ha
BCIO TEPPUTOPHIO CTPAHEI K ee HaceJIeHHe, pacIojaraeT AJs 3TOro
crenqMasbHEIM alllapaToM YIpaBleHHd, H3gaeT o6a3aTebHEIE A1A
BCEX BeJIeHHdA M 00J1aJaeT CYyBEepEeHUTETOM] ; KaK mpaBoBas (T.e OCHO-
BaHHas Ha IpHHIHKNe GOPMATLHO-IOPUAMYECKOr0 PaBeHCTBAa) opra-
HHM3aIuA Ty6INYHOM BIACTH cBOGOAHBIX MHAMBHAOB? ; KaK BJIACT-
Has CTPYKTYPa, 00J1aganimnas IoJHOMOYHAMHE A pelnleHH A BOIIpo-
COB OpraHM3aIMH O6ImecTBa B paMKaxX CTPaHE! M ONpefelsolnasa ee
OTHOIIIEHUA C APYTHMH IoCyAapCTBEHHHIMH M HErocyZapCTBeHHEI-
MU CTPYKTypamu?®,

TocymapcTBy CBOMCTBEHHO ABYEAHMHCTBO KJIACCOBOT'O M 001Ievesto-
BEYECKOro, 4TO fleJlaeT ero opraHuaanuei MoJUTHYECKOR BJIaCTH
o0IecTBa M ero e IMHCTBEHHBIM O(MIIMAILHEIM IPeJCTABUTEIEM.

CaenmoBaTenbHO, CI0XKHOCTH I MHOMOMEPHOCTE MOCYZapCTBa KaK
ABJIEHHUSA U MOHATHA C YIETOM CYO'eKTHBHOCTH B3IJIAAOB M MOAXO0-
JIOB HCCJIefoBaTeNeil 06yCIOBIMBAIOT HeH36eKHOCTH MHOTOBAPHAHT-
HOT'O ero IOHMMaHHA.

I'ocyzapcTBO KaK MHCTUTYT M OpraHu3anud oOpeTaeT CBOIO CIIe-
nudHKy ¥ 060c06IeHHOCTD B ITMPOKOM CIIEKTpe ADYTMX OPraHu3a-
nuit 9epe3 cucTeMy OpH3HaKoB. IIpH3HAaHO, UTO KJIaccHYeCKHe IIPH-
3HaKH rocyAapcTBeHHOro o0pa3oBaHHA OHIM chopMyTHpOBaHH
®. SHTenscoM B pabore «IIporcxorkreHne ceMbH, YaCTHOM cOGCTBEH-
HOCTH H rocyzapcrsa» JCpeiy HUX — TepPPHUTOPHAIBLHOE JeJIeHHe
HaceJIeHHA; yUpeKJAeHre MyOJMIHOH! BJIACTH, KOTOpad eCcTh B KaXK-
JIOM rOCyZapcTBe B BHJIe BOOPY KeHHEIX JIIofei, TIopeM M pa3JIN4Ho-
ro pojia IPUHYAUTENBHEIX YIPEXKASHUH; HAIOTH U 3aiiMBI.

OTH OPU3HAKH I'OCYJapCTBa YCHIMAMHM HCCllefoBaTe el paclIn-
PEHEI B KOJHMIECTBEHHOM H COZlep KaTeILHOM cMEIcie.|CrcTeMa IIpH-
3HAKOB rocyAapcTBa B COBDeMeHHOM IpeAcTaBlIeHUH 00 beINHAET:
HaJIMyMe My6INYHOM BJIacTH (3TOT IPHU3HAK O3HaYaeT, YTO BJIACTh
OpraEM3anyoHHO odopMiIeHa 1 HenepcoHUHIpOBaHa, o6nagaer

1 Xponaniox B.H. Teopusa rocyaapctsa M mpaBa: yde6. mocobue auns
BysoB / mox pex. mpod. B.I'. CrpexosoBa. — M.: MIIII «OreuecTBo»,
1993. C. 47.

2 Hepcecany B.C. Teopusa mpasa u rocymapcrsa. — M.: HOPMA, 2001.
C. 30.

3 Cm.: Mapxzeim M.B., Cmonencxuii M.B., Ayenxo H.C. Komcrury-

nua Poccuiickoir degepanuu: HaydHO-IPaKTH4YeCKHit ciloBaps. — M.,
2001. C. 50.
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anmnapaToM ynpaBlIeHNA ¥ IPUHYXAEeHNA, BRICTYIIaeT e AMHCTBeHHEIM
NIpeACTaBUTENIEM BCEro OOINEeCTBa); TEPPUTOPHANIBHYIO OPraHU3ALIHIO
BJIAcTH (T.e. TOCYAapCTBO MMeEeT CBOIO TEPPMTOPHIO, KOTOpaA ABJIA-
eTcA IPOCTPAHCTBEHHKIM IIpeJeIOM rocyJapCTBeHHOM BIacTH); Tep-
PHMTODHAILHYIO OPraHM3alNI0 HaceJIeHUA (KU TEJIN opeiesIeHHOTo
rocyzapcTsa B cBoeM GOJILIIMHCTBE ABJIAIOTCA ero rpakKIaHaMu);
rocyAapcTBeHHBIH CyBePEHHMTET (CBOMCTBO roCyapCTBeHHOM BJIACTH
OCYIIECTBJIATH BCIO CBOIO IOJHOTY C MO3UIMH BEPXOBEHCTBa BHYTPH
CTPaHHI ¥ He3aBHCHMOCTH B MeXAYHAPOAHLIX OTHOIIEHHAX); JIeTH-
THMHOCTB BJIaCTH (OIIOpa BJIACTH Ha HAPOX); HAJIOTH M 3aiiMBI KaK
CpeACTBa MaTepHAJILHOIO obecrniedeHNA JeATeIbHOCTH IroCyJapCTBa;
HaJIMuMe ClelIMaILHOIO alapara yrpaBjleHus 00LIecTBOM A1 obec-
TeYeHNs ero HOpMaJIbHOM AeATeILHOCTH; OPraHM3a o XKU3HN Ha
NPaBOBHIX HayaJiaX; HAJIWYHe roCyJapCTBEHHON CHMBOJIHKH; I'OCY-
JapCTBeHHBII A3LIK (A3BIKH) AJIA 00IMeHNUA HAa TEPPUTOPHUH TOI'0 MK
HMHOT'O roCyAapcTBa.

HasBanHEIe MPU3HAKHK COCTABIAIOT KapKac, OTIAYAOIINi rocy-
JapcTBO OT BCeX APYTHX OPraHM3aIlMOHHO 0hOpPMJIEHHKIX 001mecT-
BEHHO-IIOJIMTHIECKHX CTPYKTYD.

Hcxona us ompepesleHNA rocyfapcTBa KaK TepPUTOPHAIBHOIM opra-
HHU3AIH CYyBePeHHOH, TyGIMYHOM, JIErMTHMHOI BJIaCTH, OCYIIECTB-
JNAI0lell BHYTPpeHHNe U BHeIDHKMe QYHKINH, eCTh He0OXOXMMOCTD
paccMOTpeTh HEKOTOphIe U3 HUX.

DyEKIUHU rocygapcTBa — 3T0 06’beKTHBHO He06XOoAMMEIe Ha-
NIpaBJIeHHA B NeATeJILHOCTH IOCYJapCTBa, BEIpAaKalomue ero Cyml-
HOCTb H COIMAJIbHOE pelHa3HaYeHHe.

DyYHKIUM I'OCYAAapCTBAa XapaKTepU3YIOTCS PAKOM ocobeHHOCTEI .
Tak, B QyHKIMAX rocyJapcTBa afeKBaTHO OTPAYKAETCA «TBOAKAA»
KJIaCCOBO-001IIe4esIoBeYecKas IpUpoaa rocy1apcTBa; OHM MMEIOT KOM-
IUTeKCHEII XapaKTep, 9TO I03BOJISAET M'OCYyAapCTBY COCPEIOTOYUTE CBOM
YCUIHA He TOJbKO Ha HanbGoJslee BAXXHBEIX BHYTPEHHNX, HO ¥ BHeIN-
HHUX HaIpaBJICHHAX MOJHTHKH; XapakTep QYHKIOHIt 3aBUCHT OT TeX
Lesleil ¥ 3aa4, KOTOPHIE CTABUT rocyAapcTBo; GYHKOHMH paccMar-
PUBAIOTCS KaK CPeACTBO peaju3alMi MPOrpaMMHBEIX YCTAHOBOK;
KaXkaasa uX QYHKIHA HMeeT CBOil 00BEKT B BHAE OIpeAeeHHOM
céepHl 001IeCTBEHHRIX OTHOIIEHU, Ha KOTOPYIO HampaBJeHo rocy-
IapCTBEeHHOEe BO3JelCTBHE; OHM HOCAT O6'beKTUBHBIN XapaKTep, 4To
006yC10BJIEHO 3aKOHOMEPHOCTAMHM B3aMMOAEHCTBI A 06IIecTBa U ro-

CyAapcTBa.
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PYHKIUH rOCyaapCTBa MOTYT KJIACCH(PUIINPOBATHLCA IO PA3JIHY-
HBIM OCHOBaHHUAM. B 3aBucumocTy ot chepH 06IIeCTBEHHOM XKU3-
HHU, BBIAEJAIOT BHYTPeHHMe U BHemHMe GyExuuu. K enympennum
0GBITHO OTHOCAT 3KOHOMHUYECKYI0, CONUAIBHYIO, KYJIbTYPHO-BOCIIH-
TaTeJbHYI0 QYHKINY; QYHKIMIO GUHAHCOBOTO KOHTPOJIA; PYHKIIMIO
HAJIOro00JI0KeH N ! T.A.

BHewHuMu TPU3HAIOTCA, HATPUMep, QYHKIMA 060POHHI CTPaHKI
(B 3aBUCMOCTH OT XapaKTepa I'oCyAapCTBa 3TO MOXKeT ORITh U GYHK-
LU arpeccHu); IKoJorudeckasa GyHKuA; QYHKIMA TOAXEPHKKH
MHPOBOTO ITOPALKA.

Ilo mpozoxuTeILHOCTH AeiiCTBUA QYHKO UM NOAPA3LEIAIOTCA
Ha [IOCTOAHHEIE U BpeMeHHHe. IIocmosanHble YYHKYUU OCYIIeCTBIs-
IOTCA Ha BCEX 3TallaxX PasBUTHA obmecTBa. K MX uMCIy MOXKHO OTHe-
CTH 3KOHOMHYeCKYIO GyHKIUIO, QYHKIMIO OXpaHH IIPABONOPALKA.
BrigeneHnue 6pemernHbLX PYHKYUL CBA3AHO C ITOABJIeHUEM YPe3BHI-
YyafHBIX CUTyallHii, T.e. OHM HANpPaBJIeHH HA pPelleHue BaXKHHIX, HO
TIpM 3TOM BpPeMeHHHX 3ajau. Hanpumep, QyHEKIMA TUKBHIAIMU
TIOCJIEACTBUI TOM MJIM HHOH aBapHH.

Hcropuueckoe u3MeHeHHe LeJIH U 3aa9 roCyAapCcTBa BieyeT 3a
co6oit usMeHeHUe ero GyHKIMIA. ITOT IPOLECC MOXKET IIPOABIATECA
B OTMHUPaHWH ONpeJeIeHHHX BUAOB MK HAIIPABJIEHUH AeATeILHO-
CTH rocygapcTsa (HanpuMep, GYHKIUA NOATeP/KaAHUA TUKTATYPEI
OnpeAeIeHHOIO KJjacca), B UX BOSHUKHOBEHUH (HaIlpUMep, 3KOJIOTH-
yeckasa QYHKIMA, KOTOPasA IPOU3BOAHA OT I'NI0GABLHEIX ITpobieM
YeJIOBeYeCTBa), B M3MEHEeHUH CONEPKAHUA ONHUX U TeX Ke PYHK-
nuit (Haubosee MoKa3aTesIeH 3TOT IIPoOLlecC Ha MpuMepe TpaHcdop-
Manuu 3KOHOMUYecKoi ¢pyHkiuu B Poccnu).

C ToukM 3peHNA MeXaHN3Ma Peau3alM{ TeX MY UHBEIX BULOB
IeATeIbHOCTH MOCYAAPCTBA PA3INYaloT 3aK0H00amenbH Yo (IpUHS-
THe 3aKOHOB IIPeICTABUTEIbHBIMY OPraHaMHM BJIACTH); UCTIONHUMENb-
HYlo (peasm3anusa 3aKOHOB OPraHaMM BJIACTHU U YIIPABJIEHHSA); CY-
de6Hylo (ocylecTBIeHUE TPABOCYAUA BCEMM 3BeHbAMHM CYREeOHOMN
CHCTeMBI CTPaHEI); KOKMPOLbHO-HA(30pH Y10 (BHITIONHeHUe QYHKIUN
TIOCPEACTBOM IrOCYAaPCTBEHHOrO HaA30pa ¥ KOHTPOJIs) QYHKIIMH.

PasznnuaroT npaBoBYIO U OPraHU3aUMOHHYIO GOPMEI OCYIIECTBIIe-
HuA QyHKIMI rocyaapcrsa. [Ipagosas ¢popma 3aKiouaeTcsa B IpH-
HATHM Pa3JINYHEIX IOPUANYecKnX aKToB. OHA BOILTOINAETCA TTOCpek-
CTBOM ITPABOTBOPYECKO#1, ITPaBONIPUMEHUTEILHOM, IPABOOXPAHUTENb-
HOU JeaATensHocTH. OpzanHu3ayuoHHas ¢opma oCyIIecTBIEHHUSA
¢byHKIOMIT rocyfapcTBa OXBATHIBaeT 60JIbIIOM 00BeM ITOATOTOBUTEIb-
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HOM paboThl, He BlIeKyIIeil 3a co60¥ IOPUAUIECKHUX MOCTEACTBHIA.
BrigenAoT TakkKe PeryJaAaTHBHYIO, OXPaHUTENbHYIO0, KOODAUHAIIU-
OHHYIO, 00eCIIeYnuTeIbHYI0, FTAPAHTHPYIOIOYIO U Apyrue GYHKIUN
rocyaapcTBa.

Knaccudpukaiua GpyHKIuMil rocyxapcTsa M0 pasjIudHbIM OCHOBA-
HHUAM II03BOJISAET OCYIIeCTBUTH UX MHOTOACIIEKTHOE TEOpeTHUYEeCKOoe
¥ ITpo6JIeMHO-PaKTHYeCKOoe MCCIefOBaHe Pe3ePBOB MOBBIIIEHUA UX
3(PEeKTHBHOCTH C LIeJIbI0 YKPEIJIeHU roCYJapCTBeHHOCTH.

Hogoe cooTHOIIIeHNe IrOCyAapcTBa U 0010ecTBa, IpeBpalnamlnee
rocyZapcTBO B OPyAHe COIMAJbHOTO KOMIIPOMHMCCA, He UCKIIoYaeT
IPOTHBOOOPCTBA MHTEPECOB, HO oOpalnaeT BHMMaHue Ha GOPMUPOBa-
HHe o6HOBNIeHHOrO Habopa GyHKIUIt rocyxapersa. [IpaBunbHoe 110-
HMMaHHe IrOCYAapCTBa IpeAloJaraeT He OTPUIIaHMe IPUCYIOUX eMY
byHKIMIE TOgaBIeHHA, & BUAeHHE UX BTOPOCTEIIeHHOT'0 XapaKTepa
M BHIABM)KeHUe Ha NepBHI IIaH 3a1aY JOCTUYKEHUA COryiacus, o6-
1eCTBEHHOro KoMrpomucca. 13 o61mecTBeEHOI IOTPe6GHOCTH agMH-
HHCTPUPOBaHUA Bce 6oJiee YKpensfeTcd ypaBieHYecKad QyHKIIUA
rocyAapCTBa.

1.2. Teopuu npoucxoxaeHna rocyaapcrea

I'ry6uHAa MOHMMAaHUA U aHAIN38 Pa3INYHOro PoJa O6IIeCTBeHHEIX
deHOMeHOB 06yciIOBIeHa oOpaleHeM K ero UICTOPUUEeCKUM KOp-
HaM. Mcropruyeckuii MOAXOA O3BOJIAET BHIABUTH CYLTHOCTHHIE Uep-
THI U3y4aeMoro o6'bexTa. JlaHHKEI MEeTOZOJIOTMYEeCK T TpHeM Tpe3-
BBIYAITHO BasKeH U JJISA UCCIeAOBAHMA rOCyAapCTBa.

B Hayke CI0KHJIOCH HECKOJIBKO TEOPHIi TPOUCXOXKAEHUSA roCcy-
napcrea. TeosorH4eckas TeOpUsa — OAHA M3 CAMEIX APEBHHUX, 060-
CHOBaHMe KOTOpOil CBA3KIBAIOT, HAIIpUMeD, ¢ Pomoit AKBUHCKHM.
Ins Hee XapaKTepHa IIPOM3BOAHOCTH [OCYAApCTBa OT BOJU Bora,
IIO3TOMY B FOCYAApCTBE BCE H3HAUAJILHO 11eJ1eCO06pasHo U YeJIOBEKY
BMeIIUBATHCA B YCTAHOBJIEHHHIH ITOPANOK BelIeil HeJOITyCTHMO.

ITarpuapxanpHaa Teopus 060CHOBaHA BeJIMKUM ApeBHerpedve-
ckuM ¢punocodpom ApucroreneM. 'ocyzapcTBo, Kak CUMTAN y4e-
HEI#, — IIPOAYKT OOILIEeCTBEHHOT'O PA3BUTHA, 00YCJIOBJIEHHKI MOTpe6-
HOCTAMH 4eJjioBeKa K o0uieHuo. ['ocymapcTBo ABiAeTCA pe3yllb-
TaTOM paspociueiics ceMbH (CeMbs, 60JIbIIAA CeMbs, CeJIeHUe, TI0-
Jmc — BHICIIAas ¢GopMa o6 begUHEHNs, KOTOPas N03BOJIAET YAOBJIET-
BOPHUTB BCe TOTPeOHOCTH UeIoBeKa).
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JloroBopHas Teopus MOJYYMIa TeOpeTHIecKoe 060CHOBaHMeE B Pa-
6orax T. 'o66ca, H.-JK. Pycco, A.H. Pagumesa B mepuox 60psOHI ¢
a6comoTuamoM (XVII—XVIII BB.). CTOpPOHHMKM ZaHHOI KOHOEIITHHI
OPM3HABAJIH, YTO A0 BOSHHKHOBEHUA MOCYAApCTBa U IIpaBa 061ecTBO
HAXO/WIOCH B eCTeCTBeHHOM cocToaRuM. [To muenuio 3. -2K. Pycco,
3TO GBI «30JI0TOM BeK 4eJIOBe4YeCTBa», TAK KaK JIIOAU ObIIM paBHE U
OTCYTCTBOBAJIa YaCTHAA coOcTBeHHOCTh. ToMac ['o66¢, HarrpoTuB, cun-
TaJl, 4To 3TO GBIJIO COCTOSIHME «BOMHEI BCeX NMpoTUB Beex» . Focyaap-
CTBO MOABJAETCA BO MM#A CIIaCEHUS UeJioBeyecKoro poxa. Mexay
MHIAMBHUAAMH 3aKJII0YaeTCA NOrOBOP O Iepefade YaCTH CBOEro CyBe-
PeHHTEeTa rocyZapcTBy B 0OMeH Ha 06513aTeILCTBO 06ecrieYnTh 6e3-
OIacHOe CYIIecTBOBaHKE BCeX WieHOB obimecTa. CienoBaTesbHO, I'0-
CYAAPCTBO ABJIAETCA Pe3yJIbTATOM CO3HATEJbHOI'O TBOPYECTBA, IIpe-
BPaTUBIIEro OTAeNbLHEIX MHAWBUIOB B eAUHEIH HADOA IIOCPEACTBOM
JIOrOBOpA.

OTMeTHM, 4YTO XapaKTep 0GIIeCTBeHHOro A0TOBOPA, JIeXKAallero B
OCHOBE CO3[JaHUA rocyAapCTBa, TPAKTOBaJICA HeOQHO3HauHO. Tak,
JK.-JK. Pycco cuurai, 9To rocygaps HeceT IOPUAMYECKYIO OTBET-
CTBEHHOCTD 38 BHIIIOJIHEHUEe MIPUHATHIX Ha ce6sa 0643aTebCTB, IO-
CKOJIbKY AIBJIAETCA CTOPOHOM poroBopa. Ilosumusa T. 'o66ca cBA3KI-
BaJIach ¢ KOOGPOBOJIBLHOCTBIO NTepefayy IOJTHOMOUYHMIA FOCYAapIo, 3Ha-
YHT, ZOJIT KAXKIOTO YeJI0BeKa — NOOPOBOJILHO €My IIOBUHOBATLCS.

‘ﬁeopua Hacuymsa obocHoBaHa JI. I'ymmioBuuem u K. KayTckum.
OHU cuuTaNIH, YTO rOCYAAapPCTBO NMOABIAETCA B Pe3yJIbTaTe HACUIIUA,
TIPUMeHAEeMOro JJ1d YAepyKaHUs B IOBUHOBEHUH 3aBOEBaHHKIE Tep-
PUTODUM ¥ HAPOAHI. '

Ilcuxosmoruveckas KOHIEIIUA BOSHUKHOBEHHA [OCYAapCTBa 3a-
pomunack B KoHIe XVIII Beka mpH TeopeTHueCKOil MOAmepIKKe
H.M. Kopkynosa u JI.W. Ilerpa)XUnKoro, KOTopsle yTBepKAajH,
YTO ICUXOJIOrMYecKas MOTPeOHOCTD YeIoBeKa B ABTOPUTETe U JIuje-
pe 0bycIoBHIIa pa3BUTHe 0bIIecTBa rocyaapcrsa. Y cloKHeHHe OT-
HOIIeHUH U cBA3el MeXIY IIeHaMu o0lIecTsa IIPUBEJIO K IpU3Ha-
HUIO FOCYJapCcTBa B KagecTse JIyuneii GopMul obecrieyeHusa UX HHTe-
PecosB.

MapKCHCTCKO-TeEMHECKAA KOHIEIIIIMA IPOUCX0XKAeHUA rocyaap-
ctBa 6r1na o6ocHoBaHa K. Mapkcom, @. urenscom u B. JIeHMHEM.
OcHOBHBHIE TO3UIIUM KAHHON TEeOpHH, XapaKTepHHe iid JpeBHeit
I'peniuu u [IpeBHero Puma, usnoxxens B paGore ®@. Jurensca «Ilpo-
HCXOXIeHUe CeMbH, YaCTHOM COGCTBEHHOCTH M rocyAapcTBas . Mapk-
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CHCTCKO-JIeHMHCKAA TeOPUA HCXOAHUT U3 TOTO, YTO OCHOBHAA IPUYIH-
Ha [TOSTBJIEHUA I'OCy1apCTBa CBA3aHA C PA3BUTHEM 3KOHOMMKH, C BO3-
HUKHOBEHHEM NOTPE6GHOCTH YIIPABIATH AeJIaMU OOIIecTBa, II03TOMY
JaHHYIO TeOPUIO HA3HIBAIOT TaKKe IKOHOMUIECKOM.

Honroe BpeMs: MapKCHUCTCKO-JI€HUHCKAA TeOPUA MPOUCXOKACHUA
rocyzapcTBa pacCMaTpPHBaJIach B KaueCTBe JOTMEI, 4 He OZHOI'O U3
MHOTOYMCJIEHHBIX MOAXO0A0B K MCCIIeJOBAHHUIO. AIIOJIOreTHYECKOe
OTHOILIEeHMe K MapKCHCTCKO-JIEHUHCKOM TeOPHM KaK K HCTHHE B
TocyefHeit HHCTaHIIMK, BEPHOM AJIs1 BCeX BPeMeH ¥ HapoJoB, IIpe-
oposeHo. Mcropusd, peansHble GaKThHl pa3BUTHA O0IIIeCTBA TOKA3AIH
omubky aToro yueHus. Ho cTosb jxe HeBepHHIM ABJISAETCSA IOBOPOT K
IpYyroit KpafHOCTH, K IIPU3HAHUIO 3TOI0 YIeHUA U3HAYAILHO JIOMK-
HBIM, OIMGOYHEIM BO BCEX CBOMX OIleHKaX. MoXKHO, BUIMMO, YTBEPIK-
[aTh, 9TO MAPKCHUCTCKO-IeHMHCKOE YUeHHe O FOCYAapCTBE COOTBETCT-
BOB&JIO PeayIbHBIM (haKTaM Ha OIpefesIEHHOM 3Tale pa3BUTHA o0lLme-
CTBA B ONpeJieIeHHBIX CTPaHaxX.

TaxuM 06pa3oM, CyImecTByeT MHOXKECTBO IIOAXOA0B K o0bACHE-
HUIO IIpolecca MMPOMCXOXKAEHUA IoCyJapCTBa, KOTOpPhIe OCHOBHIBA-
I0TCA Ha OgHOM ompegenstomeM daxrope. Kak yxke ormMewasocs,
zocydapcmeo — MHOTOMepHHI# (eHOMeH, U JOBOJILCTBOBATHCA ¢O0[-
HOMEPHBIMM KOHCTPYKLUSAMM» B COBpEMEeHHEIX IMOAXO0AaX MCCIed0-
BaHUA IPUIUH BOSHUKHOBEHUS I'OCYAapPCTBA HEZOITYCTHMO.

1.3. ®opma npasneHus

Cpeau MHOKecTBa ITpo6JieM, KacalImuxcs rocygapcTaa, ocoboe
MeCTO 3aHMMAIOT BOIIPOCH OIpefesieHNsA IIOHATUA GopM rocyaap-
crBa. B saBUCHMMOCTH OT TOro, Kak NoHUMaeTcsa GopMa rocyapcTaa
¥ KaK OHa COOTHOCHTCA C ZPYTHMH €ro CTOPOHAMH, BO MHOI'OM CO-
3naercs NpefcTaBlIeHHe ¥ O CAMOM rOCyAapCTBe B L[eJIOM.

r<f@p;ua zocydapcmea mnpexcraBaseT co60il COBOKYIHOCTH €ro
BHEIITHAX npu3HakoB. MiayueHune rocygapcTsa ¢ TOUKHM 3peHUs €ro
(hOpPMEI CBA3aHO C MOCTHIXEHUEM ero CTPOSHHUs, OCHOBHEIX COCTaB-
HBIX YacTeil, BHYTPeHHed CTPYKTYPhl, OCHOBHREIX METOZOB CTaHOBJIe-
HUSA U OCYIIECTBJIEHUA rOCyAapCTBeHHOM BJIACTH.

@®opmMa rocyzapcTaa XxapaKTepU3yeTcs CIIOCOOHOCTEIO K TpaHchop-
MalHH oA BIUAHNEM MHOYKECTBA 9KOHOMHYECKHX, COL[UAIbHO-IIO0-
JIUTUYECKHUX, MACOJIOTHYECKHX U MHHIX (GaKTOPOB.
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JIr060e rocy1apcTBO MOXXHO 0XaPAaKTEPU3OBATH C IIO3UIIMHU TPeX
dopM: GopMEI TpaBieHUA, GOPMEI rOCYAaPCTBEHHOTO YCTPOIICTBA,
$opMEl moTMTHYEeCKOro pesxuma. PopMa COBpeMEHHBEIX 'OCYAaPCTB
pasdaeTca pa3Hoo0pa3sueM M BCerga MMeeT CaMyIo HeIIOCPEeACTBEH-
HYIO CBA3b C FOCYAAPCTBEHHOH BIIACTLIO.

* @opmMa NpaBJIeHUs TPEACTaBAeT coGoil CrI0co6 OpraHU3anuu Bep-
XOBHOI BJIaCTH rocyxapcta. OHA BAMsAET HA CTPYKTYPY BBICIIMX
TOCYAAPCTBEHHBIX OPraHOB ¥ IIPMHIMIIE UX B3auMogeiicTBusa. C atux
NO3UOHi pasnudaoT MOHAPXHUIO U PeClIyOJIUKY, OCHOBHOE pas3jiu-
Yire KOTOPHIX COCTOMT B IIOPALKE ¥ YCIIOBUAX 3aMeLeHUs TOCTa IIaBhl
rocyAapcTBa.

:Monmapxua — dopma paBiieHUA, IPH KOTOPOH BEPXOBHASA roCy-
JapCTBeHHAs BJIACTh COCPEeAOTOYEHA B PYKaX OLHOIO YeJoBeKa —
MoHapxa (maps, Kopojs, MMIlepaTopa, IIaxa, 9M1pa, CyJITaHa u ap.),
KOTODHIit HAaCJIeAyeT ee KaK IIpeACTaBUTeNb IpaBAlneil AUHACTUM U
OCYIIECTBJIAET MOXKU3HEHHO, BHINONHAA GQYHKIINU He TOJIBKO IIaBhl
rocyZapcTBa, HO U QYHKIMH 3aKOHOAATEIbHOMH, MCIIOJHUTEILHOM
BJIACTH, KOHTPOJIUPYA NpaBocyaue. Monapxuueckad ¢popmMa mpas-
JICHUS KMeeT ceiac MeCTO B PsAfie rocyAapCcTB MUPA, GOJIBIIMHCTBO
3 KOTOPHIX MHAYCTPHAJILHO pa3BUTH. B EBpore 1 Ha AMepukaH-
CKOM KOHTHHeHTe 1o 11 Mmonapxwmit, B Ascrpanuu u Oxeanun — 6,
B Adbpuke — 4, B A3 — 12 MoHapxuid.

MoHapXx ABJIsfeTCA HeIIPUKOCHOBEHHOM 0c060i1, HUKAKO OTBETCT-
BEHHOCTH He TTOAJIEIKUT, He MOXKeT OBITh JOCPOYHO cMelneH. B kaue-
CTBe UCKJIIOUEeHHMS MOKHO Ha3BaTh, HalpuMep, ByTaH, rae napia-
MeHT 1o 3aKOHY o HaruonansHoM cobpanuu 2/ 3 TOJIOCOB MOXKeET
CMeCTHTb KODOJIA. ’

B ncropuu yenoBedecTBa UMM MeCTO HECKOJIBKO Da3HOBUAHO-
cTeit MOHApPXW4eCKOoit GOpPMHEI IIpaBIeHUA.

Monapxuu 6u1BaioT aGCONIOTHEIE ¥ OrpaHHYeHHEe. AGcomoTHAR
MOHAPXHSA XapaKTepHU3yeTCA TeM, UTO BepPXOBHAA BJIACTD II0 3aKOHY
BCelleJI0 IIPUHANIIEIKHUT OFHOMY JHuIy. OCHOBHEIM PU3HAKOM abco-
JIIOTHOM MOHApPXHH ABJAETCA OTCYTCTBHe KaKMX-JIU60 rocyaapcT-
BeHHBLIX OPraHOB, OrPAaHUYIUBAIOIMUX KOMIIETEeHI[UIO MOHapxa. A6co-
JIIOTHAsI MOHADXHS B ee KJIaCCHIEeCKOM BUJe — JOCTOAHME ITPOIILIO-
ro. B coBpemMeHHOM MIpe B KayecTBe ITpuMepa abCoIOTHOH MOHADXHH
MO>XHO Ha3BaTh cysnTaHat Oman, Cayxosckyio Apasuio, Karap.

OrpaEnMuenHAs MOHAPDXHUSA MOJKeT GLITH KOHCTUTYHUOHHOIM (Ha-
npumep, Hoprarusa, Kyseiit, Mapokko), mapjiaMeHTapHOM (Hampy-
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Mep, ABctpanus, Bexuxko6purarud, Harusa, Hopeerus, IlIsenns)
¥ fyanucTudeckoil. KoECTHTYynmMOHEAA MOHAPXHA XapaKTepU3y-
ercd HaJIM4YUeM IIpeCTaBUTENbHOr0 Oprala, KOTOPLEIM 3HAYATEILHO
orpaHm4eHa BjacTb MOHapxa. O6BIYHO 3TO OrpaHMYEeHHe Onpeaesa-
eTcsa KOHCTUTYI[Meil, yTBepaKaaeMoii mapiaMeHToM. Morapx ke He
BIIDaBe M3MEHUTb KOHCTUTYIIHIO.

INaprameBTCKaaA MOHAPXUA OTJIMYAETCH PALOM IIPU3HAKOB, Cpe-
¥ KOTOPHIX: IPaBUTENbCTBO GOPMHUPYETCA U3 IpeACTaBUTe e Oll-
pefesIeHHBIX NapTHi (MK IapTUH), IOJYIHUBIINX GOJLIINHCTBO HA
BHIOOpaxX B mapJaMeHT; B 3aKOHOAATeIbHOM, HCIIOJIHUTEJIBHOM 1 Cy-
nebHoii chepax BiracTb MOHapxa (GaKTHYECKH OTCYTCTBYET, ABIAACH
CHMBOJIMIECKOI; 3aKOHOJaTeJbHbIE AKTH IPUHUMAIOTCSA IapjaMeH-
TOM ¥ GOPMATIBLHO MOAIUCHIBAIOTCA MOHAPXOM; IIPABUTEJILCTBO, CO-
IJIaCHO KOHCTHUTYLIMM, HeCEeT OTBEeTCTBeHHOCTh He Iepesi MOHapXOoM,
a nmepex mapJaMeHTOM.

IIpu dyarucmuueckoli MOHAPXUH MOCYAaPCTBEHHASA BIACTh HOCUT
JBOMCTBEeHHBIN XapaKTep, KOTOPHII MPOABISAETCA B TOM, YTO IOPH-
AU9ecKH U GaKTHYeCKH rocyJapcTBeHHAdA BJIACTD pasfgesieHa MeXX-
Iy IpaBUTEJBCTBOM, GOPMUPYEMBIM MOHAPDXOM, U ITaPJIaMEHTOM.
IIpaBUTENBCTBO HEe 3aBUCHUT OT MAPTHUHOIO COCTABAa IIapJaMeHTa H
He OTBETCTBEHHO IIepe[ HUM.

CymecTByoT ¥ Apyrue kjaaccubukanuu MoHapxuii. Tak, pas-
JIMYAIOT JPEeBHEBOCTOUHYIO, APEBHEPUMCKYIO, GeoRaIbHYIO (CpeaHe-
BEKOBYIO), COCJIOBHO-IIPEACTABUTEILHYIO MOHADXMH.

Pecny6amkanckana ¢gopMa nmpaBiieHMs — caMas pacIpocTpa-
HeHHad B COBpPEMEHHRIX rocygapcrsax. [I1a pecrrybank xapaKTepHO
HapoLOBJIACTHe, HAJIMYNE OPraHOB BJIACTH, U301 paeMbIX HaCceJIeHU-
€M Ha onpefieJIeHHbII CPOK, pealn3alus OPUHINIA Pa3feleHUs Bia-
creii. [IBe HanGosiee pacIIpocTpaHeHHEIe ee GOPMEI — 3TO IPe3NAEHT-
CKad ¥ IapJiaMeHTapHas pecIryOIuKH.

B npe3udernmcioil pecrry61uKe Ipe3sufeHT obiagaeT 3HAYNUTENb-
HBIMY IIOJJTHOMOUMAMH M ABJIAETCA OZHOBPEMEHHO IIaBOM rocyxap-
CTBa ¥ I'IaBOM IIpaBUTe bCTBA. Il0CT IpeMbep-MHHUCTPA TYT OTCYT-
CTBYET, U IPaBUTEJILCTBO GOpMUDYeTCS BHENIAPIaMEHTCKHUM ITyTeM.
IIpaBuTeILCTBO HE OTBETCTBEHHO Ilepe apjaMeHTOM, U IIPe3HAEHT
u30upaeTca He3aBUCHMO OT 1apjaMeHTa. XapaKTepHas 4epTa Iipe-
3UIEHTCKOM pecmyGINKH — JKeCTKOe pasfeieHue BiacTei Ha 3aK0-
HOZATeJLHYI0, UCIIONHUTENLHYO U cyAe6Hy0. OCHOBHEIM IIPU3-
HAKOM 3TOro pa3fieIeHus ABJsAeTcA 60JblIasA CAMOCTOATEIbHOCTD
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rocyapcTBeHHBLIX OPraHOB I10 OTHOIIeHUIO APYT K APyry. B uncie
TIpe3UAeHTCKUX peciryOinK, HanpuMep, — ApreHTuHAa, Bpasunus,
Benecyana, I'pysus, Eruner, CIIIA. Breigensior Takake cynepipe-
3UAeHTCKHe pecirybauku: Berapycs, 3ambus, 3umbabeel.

B napaamernmaproi pecnybiuke GopMUpoBaENe IPaBUTENIbCTBA
TIPOMCXOAUT HA MAPJIaMEHTCKOI OCHOBEe, U OHO OTBETCTBEHHO Ilepes
uuM. ['J1aBa rocyzapcTea BHIIOJIHAET IVIaBERIM 00pa3oM IIpeACTaBH-
TeJbCKHe QYHKIIMM, XOTA II0 KOHCTUTYIMHU €ro IOJTHOMOYUSA MOTYT
6LITH IIMPOKKMMHM, OMHAKO IPABUTEILCTBO 3aHNMAaEeT OCHOBHOE MECTO
B rocyAapCTBEHHOM MeXaHU3Me U OCYIIecTBIAeT yIIpaBjeHUe CTpa-
Hoii. [IpesusieAT n3bupaerca, KaK MPaBUJIO, IIAPJIAMEHTOM H OCY-
IOeCTBJISeT CBOM IOJHOMOYHSA C Ofo6peHnA MpaBUTenbeTBa. K map-
JaMeHTapHLIM pecly6IMKaM OTHOCATCA, B 9aCTHOCTH, BeHrpus,
Tepmanus, I'penua, Uranmua, Yexus, IcroHud.

B Mupe CylIecTBYIOT ¥ TaKkue (GOPMEI pecIry6IMKaHCKOro npas-
JIeHUA, KOTOphle HOCAT YepTH U IapJaMeHTapHOM, U Ipe3nuaeHT-
CKOM pecIyOIMKH, — CMEWAHHAA, WY NoAYynpe3udenmeckas, pec-
nyo6auxa. IIpu Takoit cMemannoi GopMe mpe3anAeHT n3bupaercs
BHeIIApPJIaMeHTCKHM ITyTeM K 00J1afaeT ITUPOKUMU ITOJTHOMOIHAMHM.
OH ¢popMHpYyeT TPaBUTeJIbCTBO 6e3 yyacTus mapiaMeHTa, HO BO3-
rJIaBIAeT ero npeMbep-MuHEUCTP. OfHAKO ITPE3UAEHT B 3TOM CIydae
ob1afaeT HOTHOMOUMAMY HAIIPABJIATE feATeIbHOCTh IPABUTEJIBCT-
Ba. Pa3nu4alor Npe3neHTCKO-IIapiIaMeHTCKIe PeCTyOIuKY, Hapy-
Mep, Kuipreiscran, JIutea, Poccus, a Takike mapjaaMeHTCKO-Ipe-
augenTckue, Hanpumep, Memesn, [lonsma, [opryranus, Pymsiaus,
Vkpauna.

Taxkum oGpa3oM, ucciefoBaHue GOPMEI IIPaBJIe€HUA II03BOJIAET
0603HAYUTE €e 0COOEHHOCTH, BHIABUTH TeHAEHIIUM Pa3BUTHA U Ha-
NpaBjieHUs BO3MOXKHBIX 3BOJIIOIIMOHHEIX TpaHcdopManuit coobpas-
HO Tpe6OBaHUAM BpeMeHH.

1.4. ®opmMa rocypapcTBeHHOro ycTpoucTea

Pdopma rocyIapcTBeHHOI0 YCTPOMCTBA — 3TO CII0CO6 opraHm3a-
MM TeDPUTOPHH, Pa3fesIeHUs BJIACTH MEXAY rOCYyAapCTBOM M ero
COCTaBHBIMH YaCTSIMH.

1 Cm.: TIpaBoBHIe CHCTEMEI CTPAH MMpa: SHIUKJIONEAMIECKHH CIPaBOY-
guk / ors. pea. A.fl. Cyxapes. — M.: HOPMA, 2001.
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IIpMHATO pa3aINyYaTh ABe OCHOBHEIE (POPMEI rOCYAapCTBEHHOI'O
ycTpoiicTBa: yHUTapHOe U dexepaTUBHOE.

YHHMTapHOE rocyxapcTBO — 3TO eSHHOE Ir'OCYAapCTBO, KOTOpOe
noxpasfeaseTca Ha afMUHUCTPATUBHO-TePPUTOPHAIbHEIE eAUHNUIIE],
He MMeIoInMe MOJUTUUECKOH caMocToaTeabHOCTH. IlogaBasiomee
6OJILIIHHCTBO [OCYAapPCTB MMEIOT UMEHHO YHUTapHY10 GopMy rocy-
IapCTBEHHOI'0 YCTPOMCTBAa, cpeay HUX Benukobpuranusda, ['penus,
Wcnarmusa, Utanusa, Hopsernsa, Ilopryramsa, ®Punnaumua, Ppanuus,
Isenusa, Anonusa u ap. K npussakaM yHHTApHOI'o rocyfapcrsaa
OTHOCSATCA: efUHAA KOHCTUTYLUSA U efUHAA PaBOBas CUCTeMa; eqU-
HasA CHCTeMa BRICITHX OPraHOB rOCYJapCTBEHHON BJIACTH M YIIpaBJe-
HHS; eJUHOE TPAXKJAHCTBO; eAUHAaA cyAebHasA cUCTeMa U OCYINEeCTB-
JIeHMe IIpaBoCyaus Ha 6ase eIMHEIX HODM IIpaBa; AejieHUE TePPH-
TOpPHUM HA 8IMUHUCTPATUBHO-TEPPHUTODPHANbHEIE eTUHHMIBI, He
obsazarolnye MOJUTHYECKONH CAMOCTOATENIbHOCThIO; MOAIUHEHHE
MECTHEIX OPraHOB I'OCYAapCTBEHHOI BJIACTH LIeHTPAJILHBIM OPraHaM
rOCYAapCTBeHHOI! BJIACTH.

TakuM 06pa3oM,; YHUTAPU3M [IPEATIONaraeT NeHTPATH3AIMIO Bee-
T'O roCyAapCTBEHHOT'O annapaTaI\‘npmoﬁ 1160 KOCBeHHHIH KOHTPOJb
HaZ MYHHOUNAJbHEIMM OPraHaMM, CO3JaBaeMbEIMU B afMUHNUCTPA-
THBHO-T€DPUTOPHANLHEIX efMHENIAX. McTopHyecKy YHHUTAPHU3M GBI
IPOTrPeCCHBHEIM SBJIEHNEM, IIOCKOJBKY ITpHINe) Ha CMeRY Geomanb-
HO# pa3apo0IeHHOCTH.

VHEuTapHEIE TOCYZAPCTBa, C TOUKH 3peHUA OPraHU3aIi BIacTH,
HMeIOT CBOM pasHoBUAHOCTH. Pasniuaror deyenmpanusosannoie(Ha-
npumep, Benuko6puranus, Ucnauusa, Uranusa, YkpauHa; xapax-
TepHO KOHCTHUTYIIMOHHOE pacIpefiesieHNe IIOJHOMOYUI MeXAY LleH-
TPaJbHOI BIACTHI0O M TEPPUTOPHMAILHBIMHM €IUHUIIAMM BHICIIErO
YPOBHA), 0MHOCUMeLbHO Oeyernmpanu3osaroie (Hapumep, Boi-
rapud, Typuusa; xapakTepHO HAIHYKMe CAMOYIIPABJIEHUA TOJBKO HA
YPOBHE HU30BHIX €QWHHUII, a BHICIINE TEPPUTOPHAIbHEIE e AMHUIIBI
HOCAT UCKJIIOYUTEILHO MU IIaBHBIM 06pa3oM aIMUHHCTDATHBHEII
XapakKTep) U YeHmpaau3oearHvie (Hanpumep, PUHIAHAUA; XapaK-
TepHO MOJHOE OTCYTCTBUE MECTHOM aBTOHOMUU, GYHKIIMH BJIACTH
Ha MeCTaX OCYIIECTBIAIT TOJbKO Ha3HAUeHHbIe CBEPXY aAMUHUCT-
DaTOpPHI).

PdenepaTHBHOE FOCYAAPCTBO COCTOUT U3 HECKOJBKHX rocyxap-
CTBEHHHIX 00pa30BaHUIg U IpegMeTaM#

BEIEeHUA, a UX YIOJHO of&ﬁﬂg‘éﬁﬁﬁﬁnﬁ cBOel KoMIIe-

)} N 3T AN T ey
| HAVSHAT S2MBIMD TRKA
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TeHIuei B 06J1aCTH OCYIeCTBIeHU roCyfapCTBEHHOIT BIACTH U B
061aCTH TOCYyJaPCTBEHHOTO YIIPABIeHUS.

depxepaTuBHas popMa rocyAapcTBEHHOIO YCTPOICTBA UMEET MEHb-
IIee pacIIpocTpaHeHUe B rocygapcrBax mupa. K dexepaTuBHEIM ro-
cyAapcTBaM OTHOCATCA oKoJyo 10% rocymapcTsB Mupa, HaipuMep,
TaKue rocyZapcTBa, Kak ABcrpatns, ABcrpud, ApreHTuHa, Bpasu-
nus, Benecyana, l'epmauusa, Uaagusa, Kanaga, Manaitausa, Mexcu-
ka, Poccus, CIIIA, Ieeitnapusa u .4. Jaa 6onbmuHcTBa denepa-
TUBHBIX 'OCYAAPCTB MUPa XapaKTepPHO HaJIMuue rocyfapCTBeHHEIX
o6pa3oBaHUil — IOTATOB, 3eMeJib, KAHTOHOB, IPOBUHIIUIT, KOTOPEIE
¥ ABJIAIOTCA cyOBeKTaMu (eJepanuu ¥ HaJeleHHl oNpefeeHHRIMU
TIOJTHOMOYMAMM B paMKaXx OIpefieIeHHHIX IIPeAMETOB BefeHU .

Cy6pekTh GosbITMHCTBA hefepaTHBHBIX rOCyAapcTB He o61ana-
IOT CyBePEHUTETOM M IIPABOM CeleCCUH, XOTA MHOILa OHM 3aKpeIl-
JIeHH B KOHCTUTYnuH hexepanun.

®DenepaTHBHEIE MOCYAapPCTBA 00/1aJa0T PAKOM XapaKTePHBIX UepT.
Tax, FeppuTopus delepaTHBHOrO rOCyAapCTBA He MIPeCTABIIAET CO-
60i1 eIMHOTO 11€J10T'0, & COCTOMT U3 TEPPUTOPHIi CyOBeKTOB. CyOBeKTEI
(degepauy B GOJBIINHCTBE F'OCYAAPCTB He ABIAIOTCA FOCYAapCTBa-
MU B COGCTBEHHOM CMBICJIe, TAK KaK He 06J1aJal0T CYBEPeHUTETOM,
KOTOPHIH NpeAnoJiaraeT He3aBUCHUMOCTE MOCYAapCTBEeHHOM BJIACTH
KaK BHYTDH roCyZapCTBa, TAK ¥ BO BHEIIHUX CHOLIeHUAX. Kak mpa-
BHJIO, CYO'bEKTHI HAZIeIAIOTCA YIpeLUTeIbHOM BIACTHIO B BOIIPOCE
IPUHATHA COOCTBEeHHOI Konc'm'ryn;na Kaxk npasuno, degepaibHbIe
KOHCTUTYLIMH NPeANICHIBAIOT CYyO'beKTaM MPUHNUMATH KOHCTUTYIIUH,
He ITPOTHBOpevaInue MojxoKeHnaM dpenepanbHoit. Cy6peKTH dene-
pallUM HafeJIAITCA IPAaBOM IPUHUMATEL COGCTBEHHRIe 3aKOHLI B IIpe-
Jeyax UX KOMIEeTeHIIUH, YCTAHOBJIEHHOM B efepabHOM KOHCTUTY-
num. IIpaBoBEIle aKTH CY6'HEeKTOB AeHCTBYIOT TOJBLKO Ha TEPPHUTO-
puu cy6'bex'raDCy6'bemm, Kak IpaBHJIO, ‘MMeIOT COBCTBEHHYIO
IpaBoOBYIO U cyAebHYI0 cucteMbl. Kaskawil rpaskJaHuH cyOomeKTa
ABNIAETCA ONHOBPEMEHHO U TPaXKJaHMHOM (eflepalliy (TakKoe rpasK-
JaHCTBO HeJIb3s Ha3hIBATH ABOMHEIM, & TOJILKO ABYeXMHEIM HJIH CO-
BMelneHHbIM). PeepaTUBHOMY I'OCYAapCTBY, KaK IPaBUJIIO, IIPUCY-
ma anxna.na'maa CTPYKTypa ¢efepaLHOro apjaMeHTa, KOTopas
obecIieqMBaeT Mpe/ICTABMTEILCTBO KAK BCEro HaCeJeHUA CTPAHbI, TAK
U Cy6'beKTOB. |

®deaepaTUBHEIE MOCYAAPCTBA MOI'YT GHITH KJIaCCHU(PHUIIMPOBAHE! 10
PAa3JIMIHEIM OCHOBAHUAM. TaK,Eo criocoby 00pa3oBaHUSA BRIAEISIOT-

L
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ca dozosopryie (CIIIA) u roncmumyyuontsie (Fepmanua) pexepa-
LMH; [T0 IPU3HAKY BEIIEIEHUA CyOheKTa PA3INIalOT HallMOHAIbHEIE
(6e1B1mie CCCP, YexocnoBakus, Orociasus, Muausa) u Tepputopu-
anbHble (Tepmanna — 3emiuu, CIIIA — mrarer, Kanaga — npoBuH-
unu) hemepanun. I[na HanUOHANBHHX Gefiepanuil XxapaKTepPHO TO,
YTO B HA3BAHUU CYO'HEKTOB BHIPAXKEHO HA3BaHME TaK HA3BIBAEMOM
TUTYIbHOM Hauuu. Eciu BcmoMEuTh, TO B CCCP 681710 15 COI03HBIX
pecry6ink, Hannpumep, Besopycckas, Ykpaunckas, TypkMeHckas,
I'pysuHckada pecnny6aunkn, u Toasko PCOCP He Hecsia B Ha3BaHUU
3THUYECKOr0 KOHTeKCTa.

ITo mpaBoBoMy craTycy cy6beKTOB hemepariiy MOKHO pas3aeIuTh
Ha CUMMeTpHWYHEIe (KOrKa Cy0'beKTH MMeIOT OAUHAKOBHIi1 IPABOBOIH
craTtyc, Hanpumep, CIIIA) u acuMMeTpHUyIHEIe (KOrga CyG'beKTH pas-
JIMYHEI 110 IIPAaBOBOMY CTaTyCy, HanpuMep, MHIUA, rae TOJIbKO OGUH
wrat [xxamMmy U KammMup uMeeT CBOIO KOHCTUTYIIHIO U CBOe I'PaK-
AQHCTBO).

Cpenu erepaTHBHHIX TOCYAapCTB 0c000 BrIAensaeTca Poccuiickasa
®Denepauys yxe MOTOMY, YTO OHA, HECMOTPA Ha o0beJUHeHe CyOheK-
TOB, OCTaeTCA caMoif MHorocyonekTHoM. Tak, ¢ 1 fexabpa 2005r B
cocrase Poccuu 88 cy6nekToB, ¢ 1 suBapa 2007 r. — 86 (ana cpas:ie-
uus: B CIIIA — 50 mrraToB, B Uuauu — 25 mraros, B lepmanmu —
16 semens). [nsa Poccuu xapakTepeH MHOMOBUAOBHII CyOBEKTHEIM
cocTtas (6 BUIOB Cy0'beKTOB: peciryOIMKHY, Kpasd, 001acTH, aBTOHOM-
Has 06J1aCTh, aBTOHOMHBIEe OKPYTa, ropoja ¢eaepajbHOroO 3HaYEHU ).
CyinecTByioT ¥ gpyrue 0COGeHHOCTH, KOTOPHIe OYAYT pacCMOTPEHEI
B riase 3 (3.3).

Taxum 06pa3oM, HECMOTPSA Ha KJIACCHYECKOE JeJIeHue rocyJapCTB
TI0 crocofy OpraHU3aIUuy TePPUTOPHH U BJIACTH, Pa3JIUYHbIE CTpa-
HEl UMEIOT CBOM crienuduyeckue ocoGeHHOCTH, KOTOPEIe OTpaXa-
IOTCA B UX KOHCTUTYLIUAX.

1.5. focypapcTBeHHbIN (NONUTUYECKUIA) peXUM

IlonuTHueckuii pe)KUM ABIAETCA OZHUM U3 BUAOB GOPMHEI rocy-
JapcTBa, HapAxy ¢ GopMoii paBiaeHUsa ¥ POpPMOIi roCyAapCTBEHHO-
Io yCTpOMCTBA.

TTosuTHueCKHt pe)KUM M TOCYJapCTBEHHEIH TOTUTUYECKUM pe-
KM II0 CBOEMY COJEPIKaHUIO OTIUYAIOTCA APYT OT Apyra. Tak, Ha-
npUMep, DOJHTHIECKHH peskuM — IIOHATHE OoJiee MIUPOKOe, He-
JKeJIX rOCyAapCTBeHHEII TOJUTIHYECKHMI Pe)KUM, U BKJIIOYAET B cebs
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He TOJBKO IPHEeMbI U METOAH MOJUTHYECKOrO BJaCTBOBAHUS, HO K
MIpHEMBl B METOABI JeATeIbHOCTH HEerocyJapCTBeHHBIX MOJHTHYE-
CKHX OpPraHU3aluii (IOJIMTHIEeCKUX ITIapTHii, COI030B, KJIy0OB H T.II.).
INonuTHyecKHil pe’KUM BHICTYIIAET UTOTOBHIM ITOJUTHYECKHUM CO-
CTOsIHHeM B obImecTBe, KOTOpoe CKJIaJbIBaeTCs B pe3yabTaTe B3au-
MOJEeMCTBHS U MPOTHBOGOPCTBA PA3IHUYHBIX MOJIHUTHYECKHX CHJI,
bYHKIMOHMPOBAHUA BCeX MOJIMTUIECKUX MHCTUTYTOB.

I'ocymapcTBeHHEI MOIMTHIECKHI PeKUM IIpeCcTaBlAeT coboi
COBOKYITHOCTh CPEJCTB, METOJAOB, IPHEMOB OCYIINEeCTBJIeHUs rocy-
JapcTBeHHOM BiracTH. ['ocyZapcTBeHHEIe MOJMUTHYECKHE PeXKUMEL
MOTYT OBITH AeMOKPATHYECKMMH U AaHTHAEMOKpPaTHYeCKMMH (ToTa-
JIUTApHEIA, ABTOPUTAPHBIH, THpaHUYECKUI, pacCUCTCKUI, daimucT-
CKHM ¥ T.I.).

IIpn kraccupUKALUM PEXKMMOB HEBO3MOXKHO MCITOIBL30BATh Ka-
KOe-TO OXHO OCHOBAaHHE HUX JeJIeHUsS, B YACTHOCTH, KJIaCCOBBIA ITPH-
3HAK, IOCKOJIbKY peub HAET 0 MeToAax, dopMax, mpueMax, CIIoco-
6ax pearensHOCTH. llenecoobpasHee MPUMEHATh COBOKYITHEII KOMII-
JIeKC OCHOBAaHMIA.

Jns demoxpamuueckozo norumuieckKozo pexuma xapaKTepHO
IpelocTaBJeHHEe IIMPOKOH CcBOOOAE JIHYHOCTH, IPEANPHUATHAM K
opraHu3anuaM B chepe IKOHOMUIECKOM JeATeIbHOCTH, KOTOPasa IIPH
AeMOKPATHYECKOM IIOJMTHUIECKOM PesKUMe COCTABISeT OCHOBY Ma-
TepHaJIbHOro 6J1arocoCTOSIHUSA IpajkAaH; IPU3HAHKUE PABHONPABUA
rpaskJiaH; peajbHAA rapaHTMPOBAHHOCTS [IPAB M CBOGOJ JIMYHOCTH U
peasibHasA BO3MOXKHOCTh PeaIi30BaTh JaHHEIe IpaBa U cBOOOJKI; BO3-
MOKHOCTB PeaJIbHOI'O YYaCTHs IpaXkJjaH B POPMUPOBAHUH BJIACTHHIX
TOCYAapCTBEHHEIX OPraHOB M B OCYLIECTBJIEHMM I'OCyJapCTBEHHOM BJIa-
CTH ITPM ITOMOLIY U30UpaTeTbHOM CUCTEMBI i MECTHOI'O CAMOYIIpaB-
JIeHH s, BO3MOXKHOCTBH KOHTPOJIA 3a AesATeJbHOCTHIO [OCYAaPCTBEH-
HEIX OpPTaHOB IIOCPEeJCTBOM aKTHBHOI'O yYacCTHA B 00IIEeCTBEeHHO-IIO-
JTUTHYECKHX OPraHU3aLMaX.

JleMOKpaTHYeCKHi MOMUTHIECKUI PeXKUM OTIHYAEeTCS HATHIHEM
addexTUBHOK U KBaTHGDUIIMPOBAaHHOM CyfeOHOM 3aIUTHI IpaB U
¢B00OA IMYHOCTH OT IIPOM3BOJIA U 6e33aKOHHUS CO CTOPOHH KOro Ol
TO HH GBHLJIO, B TOM YHCJIe OT IIPOM3B0JIA TyOaAUdHOM BiracTH. JlaHHO-
MY PeKHMY IIpUCYIOe peajibHOe pa3ielleHUe BjacTell Ha 3aKOHOJa-
TeJIbHYIO, HCIIOJHHUTEILHYIO M CYAeOHYIO0, a TaKKe HATHY1e Jerajib-
HOI1 ONIIO3MIMH CYINEeCTBYIOIIEil rocyfapCTBeHHOM BJIACTH, ILTIOPA-
JIU3M MOJHUTHUYECKHX TedeHWH X UAe0JOruii, He MPOTHBOPEeYaImuX
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KOHCTHUTYIIMOHHBIM II0JI0)KEHNAM, JeMOKPATHYECKOMY 3aKOHOAATEIIb-
CTBY, 00IeyeIoBeIeCKMM HOPMaM MODPAJIH.

JleMOKpaTHIeCKHUA IOJIUTHIECKHI PEYKUM BhIZEP>KaH C IO3UIHK
yJyeTa HHTepecOoB KaK GOJIBIIMHCTBA, TaK U MEHBLITMHCTBA HaceJlle-
HHsA, & TaKYKe HHTEePeCcOB COIMANBLHEIX CI0€B, COIIHANBHEIX IPYIIT K
HAIIHOHAJILHBIX IPYIII IPH OCYIOECTBIEHHU I'OCYyAapCTBEHHOM ITOJIH-
THKH; HalleJIJeHHOCTH 3aKOHOZATeILCTBA U FOCyJapCTBEHHOM MOJIH-
THKH Ha yAOBJIETBOPeHHe OGbeKTUBHBIX IIOTPeGHOCTe IMIHOCTH U
obmecTBa B nexoM. CireLyeT OTMETHTb, UTO ,ﬁemoxpunqecxnﬁ pe-
JKMM OCHOBAH Ha IPU3HAHHHM M OCYINECTBJIEHUH Ha IPAKTHKe KOHC-
THTYOUOHHOCTH U 3AKOHHOCTH. '

JleMOKpaTHUYeCcKHe PeXXMMEl B PA3IMYHLIX CTPAHAX MMEIOT CBOH
Pa3sHOBHIHOCTH, KOTODPEIE 3aBHCAT OT 0COOeHHOCTel MOINTHYeCKOM
CHCTEMEI, OT PACCTAHOBKH ITOJIUTHMYECKHUX CHJI B o6IecTse U B rocy-
JapCTBEHHOM MeXaHH3Me H T.n. Poccuio, HampuMep, XapaKTepu3y-
0T KaK HelHOepaJlbHYI0 1eMOKPAaTHIO, AJIA KOTOPOH XapaKTepHa
BO3MOXXHOCTB PeaJIM3aliH 001 eZleMOKPAaTHYeCKHX IIPas, olpene-
JneHHHIX cT. 32 Koncrurynuu PP, Ho ycioBHus ¢ peayin3anueit Juy-
HBIX IIPaB HeJIb3sd IPU3HATh COBEPIIeHHEIMH.

BrigensaioTcs Takake noaydemoxpamuyieckue (1ubepajibHble) pe-
SKMMBI, CYIIECTBYIOIME OORIYHO B YCIOBUAX IIEPEXOTHEIX COCTOSHMIA
obmecrsa (I'Bunesa-Bucay, Hukaparya, Ilanrya-Hosasa I'sunes u gp.).

HOnsa anmudemoxpamuieckux pexumos XapaKTepHO yIIeMIIeHue
npaB ¥ ¢BO6GOJ TMYHOCTH, BOCIIPENATCTBOBAHHE CO CTOPOHKI BJIACT-
HEIX CTPYKTYD ee cBOGOJHOMY Pa3BUTHIO; OrOCYJapCTBJIEHHE BCeX
ofImecTBeHHEIX OpraHu3anuii; GakTHyecKas TMKBUAAIUA CyObeK-
THBHBIX IIPaB ¥ CBOOOJ JIMYHOCTH, HECMOTPS Ha HX 3aKpeIlleHHe B
KOHCTHUTYIMH.

B nHedemokpamuieckom noiumuiecKom pexume BHIParkeH IIPH-
MaT rocyJapcTsa HaJ PaBoOM, UTO SIBJISIETCA CIefCTBHEM IIPONU3BOJIA
CO CTOPOHBI TOCYAAPCTBEHHEIX OPraHOB, HApYIMIeHUA 3aKOHHOCTH U
JIMKBUAAIIAK [IPABOBEIX Hayas B OO EeCTBEHHOMN KU3HH.

B ycnoBuax HeAeMOKDPATHUECKOro PeXKUMa OTCYTCTBYET Jlerallb-
Hasl ONIIO3HIIHA CYIIeCTBYIOIIEei BJIaCTH, JHKBUIHPOBAHEI IIOJIUTH-
YecKHe [TAPTHH M 00IecTBeHHLIe OpraHU3allui, KpOMe NpaBsmeit
TIOJMTHYECKOM ITapTHH.

Bes BracTh B paccMaTpHBaeMOM peXXHMe CKOHIIEHTPHPOBaHA B
PYKax riaBkl FOCYAapCTBa MK IPaBUTEIbCTBA, IapJaMeHTapU3M
JIUKBUAUPOBAH, a IIpeACTaBUTe IbHBIE YUPEXKAeHUA IIpeBPAalleHH B
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OPHUAATOK BJIACTH OJHOIO YeJIOBeKa MJIH Y3KOM COIMaIbHOMR IpyI-
nel. ['ocyaapcTBo o6ecrieurBaeT CBOIO BJIACTh ITYyTEM HIMPOKOrO IIPU-
MEHEeHHUs MOJTHTHYECKHUX Pernpeccui.

HexeMokpaTHuecKHe NOJIUTHYECKHE PEKUMElI MOTYT HMeTh CBOM
pasHOBHUAHOCTH. TaK, TPAAUIMOHHO BHIAEISAIOT MOMAaiuUmMapHbie pe-
JHUMbL, KOTOPhIE BO3MOXKHEI B CTPAHAX Pa3JMYHOM COLHATLHOM OpH-
enranuu. YacTo OHM CXOXHEI ITO METOAAM, HO IIPOTHBOIIOJIOXHEI 110
CYIIECTBY, IO COL{MATILHEIM IeAM. [l TOTaTuTapHOrO MOoJUTHYeC-
KOro pe)KMMa xapaKTepHa KpaHas uenrpanusauusa. Toraaurap-
HBIH pesKUM MCIIONIb3yeT Hacuiue (PusudecKoe U HAEOIOrHYecKoe)
KaK rJIaBHBIA MeTOJ ynpasieHusa. B kauecTBe pa3HOBUAHOCTH TOTA-
JIMTAPHOTO MOJUTHYECKOr0 PeKMMa BRICTYIIaeT pawucmckuil, Ko-
TOPRIi IIpeACTaBasgeT co00ii OTKPHITYIO AMKTATYPY, HCIIOJIb3YIOLIYIO
peAejbHO JKeCTKHEe CPeJCTBA YTBEPKIEHUS KeJIaeMOro « HOBOTO
nopAgka». OH oMHpaeTcs Ha TOTAJIMTAPHYIO NOJUTHYECKYIO TAPTHIO,
KOTOpasi, IPHXOAs K BJIaCTH, CTAHOBHUTCA I'OCy AapCTBEHHO-MOHOIOJIb-
HoIi opraHusanueii. [Ipu onpefeneHHEIX 06CTOATENIBCTBAX MOTYT yC-
TAaHOBUTBHCA U HEODAULUCTCKUE PeHCUMDbL.

BoeHHHII peKUM TaKKe OTHOCUTCA K PA3HOBUIHOCTH TOTAJIHU-
TapHOro pexuMa. HanmpuMep, co BpeMeHH 06pa3oBaHUA HE3aBUCH-
MBIX rocygapcTs JIaTHHCKOI AMepHKH BOEHHEIE DeKHUMEI B Pa3HBIX
cTpaHax ycraHaBiauBaiuch Gosee 600 pas, B mocieauue 35 jger — He
MeHnee 150 pas. YnpaBieHHe rocyxapcTBOM B JaHHOM cJydae 0OCy-
LIEeCTBJIAETCS BOEHHRIMH METOJaMHU, CHCTEeMY OPraHOB rocyAapcTBa
BO3IJIaBJIsieT BOGHHLIH COBET, HA MeCTa PYKOBOJZUTEJIeil Ha3HAYaIOT-
Cs BOEHHBIE, M3 MPaKAaHCKHUX YUpPeXAeHUH coXpaHsaeTcsa JUIIb CYA,
KOMITIETeHI[HA KOTOpOro 3HaUMTeJbHA OTPaHYeHa BBULY aKTUBH3a-
LM KeATeILHOCTH BOEHHEIX TPHOYHAIIOB.

AemopumapHbulli pexcum 4acTo cyllecTByer B GopMe KOHCTHUTY-
IIMOHHO-aBTOPHUTAPHOr0. ABTOPHTApH3M XapaKTePHU3YeTCA COCPEXO-
TOYEHHEM BCeil rocyJapCcTBEHHOM BJIACTH B PYKaX OZHOIO JIMLA MIH
OZHOI'0 OPraHa, OTCYTCTBHEM MM 3HAUMTEIbHEIM yIOeMJIeHNeM Oc-
HOBHHIX ITOJJUTHIECKHUX CBOOOA. B yCI0BHAX aBTOPUTAPHOrO peXxi-
Ma [IpH OCYLIEeCTBJIEHHU MOCYJapPCTBEHHOM BJIACTH aKIeHT AejlaeTcs
Ha MEeTOJEI IPUCTPACTHOM, OTKPHTOM NOAAEPIKKH OIU3KHUX PEXKH-
MY COLMAJIbHEIX CJIOEB M OPraHU3aIMif, Ha MeTOABI HACHUIHA.

ABTOpHTapHBIE PEXKMMEI B CTPaHaX Pa3/IMYHOMN COIIMAIBLHOM ODH-
eHTallM OTJIMYAJIM TaKHe rocygapcTBa, kKak Uugonesus, Jlusus,
Mapokko, AJKHp [ocjie rocyfapcTBeHHoro nepesopora 1992 roxa,
Yunau npu npasnedun IluHouera u T.4.
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BrienaioT noaygeodanbro-meonozuieckue pe;KUMbl, KOTOPhie
o6ecreIuBaroT rocnoACTBO PeIMIHO3HEIX KPYTrOB B CTpaHe, OKa3kl-
BAIOIIMX pelalomee BIUAHHNE Ha MOJUTHYECKYIO JKM3HE B roCyAap-
crBe. Takye pesKUMEI COXPAaHIINCH B HeGOJIBIIIOM KOJTHYECTBE CTPaH,
KOTOpBIe MOKHO 0G'be IMHUTD B [Be PYIIEL: « HeQTAHbIe MOHADXUH »
(Oman, Bpyneit, O6beguHeHHbIe Apabckue OMHUpPATH 4 Ap.) H ar-
papubie kopoiescTsa (Henasn, Byrar u gp.). Tam ocrarorcs 3Ha4YH-
TeJbHBIE NEePeXUTKHU deoxanrmsMa, CYINeCTBYeT, KaK NIPaBHIIO,
abcosloTHaA MOHAPXHUA, MOJUTHYECKasa BIaCTh HAXOXUTCA B pYKax
6JIM3KKUX K MOHAPXY IIPUBUJIETHPOBAHHEIX CJIOEB MK AYXOBEHCTBA
(8 Upane). Cpexyt MeTOZOB OCYINECTBIEHUA BJIACTH aKTHBHO HCIIONb-
3yeTcs rpafiallusA HaceJleHUA N0 Pa3HBIM KaTeropusM C Pa3JIHYHbIM
06'beMOM IIpaB (rpaX<jaHe M HerpakiaHe, My >KUHHBI B XKeHIIUHBI,
MIpaBOBEPHEIE ¥ IPEACTABHUTENIH APYTUX peJuruii u r.1m.). K uncay
Ba)KHEHITHX METOXOB KAHHOI'O PeXKHUMa OTHOCUTCA UCIOJIb30BaHUE
PeJUruy KaK MHCTPYMEHTA rocyapcTBa He TOJBKO B HAe0JIorHye-
CKOM, HO H B F'OCyAapCTBEHHO-IIDHHYAUTEILHOM ILJIaHe 3a Hapyle-
HHe PEeJMIHO3HEIX JOTM.

Takum 06pa3oM, rOCYAaPCTBEHHBIH MMOJUTHUYECKHI De)XKUM KaK
COBOKYIIHOCTB CPeJCTB, METOXOB U IIPHEeMOB OCYIIleCTBJIEHUA rocy-
JapCcTBEHHOM BJIACTH NIPOABJIAETCA B AeMOKPATHUYECKOM U HeeMO-
KpPaTHYeCKOM BUAOBOM pAZax.

1.6. NpoucxoxpaeHue u CyuwHOCTL NpaBa

IlpaBo, Kak ¥ rocygapcTso, IPOU3BOAHO OT 00IIEeCTBEHHOro pas-
BuTHuA: «IIpaso 6 cuny mex xe npuiur, wmo u zocydapcmaeo, noss-
Asemca 6 mMupe u nod 6o3delicmeuem mex xe IKOHOMULECKUX, CO-
YUANbHBLX, NOLUMUYLECKUX NPOUECCO8 U3MEHAemCAr!.

IOpuauyeckas MBICIb, CyAd IO BceMy, oGpeyeHa Ha GecKoHed-
HBIH IIOMCK ONpefesieHNd NIpaBa, nobyxaaeMas K 3TOMy IIpaKTU4e-
CKOH He0OXOUMOCTBIO IOCTPOUTE ITPABOMOPAJOK Ha QyHAaMeHTe KaK
MOXKHO GoJiee HafleXKHBIX, YeTKHX U IOJHBIX 3HAHUI O ero CymiHo-
CTH, IpeAMeTe IIPaBOBOro peryauposaHusa. C ofHOM CTOPOHEI, IIOCTO-
fAIHHas HeyJOBJIETBOPEHHOCTD JOCTUIHYTHIM YPOBHEM IOPHAWYECKUX
3HaHMI, BEYHO aKTyalbHOe OLIyIIeHWe HellOJHOTHEI [IpaBa, JKeJaH’e

1 Teopus rocymapcTsa u npaBa: Kypc aeknuit / mox pex. M.H. Mapuesn-
Ko. — M., 1996. C. 27.
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€ro YCOBEPIIeHCTBOBATD, a C APYTOi — BO3pacTalolIee BMECTE C OIEI-
TOM [TOHMMaHHe OTHOCUTEJIbHOCTH Pe3yJIbTaTOB, JOOHBaEMEIX FOPHU-
JAHUYeCKOi MBICJIbIO, OFPAHMYEHHOr0 H NIPEXOAAINEr0 XapaKTepa Bhl-
BOJOB, B « MICTHHHOCTEL» KOTODHIX JIIOAM YK€ YCIIeJH IOBEPHThH!.

O61quM 3HaMeHaTelleM Pa3JIMYHbIX HAYYHHIX IpeACTaBIeHHH O
npaBe BRICTYOAIOT MOJIOMKEHMSA 0 TOM, UTO IIPaBO — COILMAJILHOE AB-
JleHMe, 6e3 KOTOpPOro HeBO3MOXKHO CYILIeCTBOBaHHE IIMBIIH30BaHHO-
ro 061IecTsa; YTO MPaBo B HOPMATHBHOM (POpPMe MPU3BAHO OTPAIKATH
TpeboBaHUA 00IIleUeI0BeYeCKOi CITPaBeATMBOCTH, CIYKUTEL MHTEpe-
caMm 00ImecTBa B LIEJIOM; YTO IIPABO ABJISIETCA MepOii ITOBeJeHUS YCTa-
HOBJIEHHOM M OXPaHAEeMOi rocy apCTBOM.

TepMIHOM «IIPaBO» ONpPeJeNIAIOT PA3IMYHbIE ACIEKTHI 001IeCTBEH-
HBIX OTHOLIEHWM: CUCTEMY IOPUAMYECKHX HOPM (00 beKTHUBHOE IIpa-
BO); COBOKYIIHOCTh BCeX IIPABOBHIX ABJIeHHUIH (IIpaBOBas CHCTEMa);
odbunuaIbHO IPU3HAHHBIE BO3SMOYKHOCTH (HanpuMep, IpaBo Ha obpa-
30BaHHe, Ha 3aIMUTY OT 6e3paboTHIIN); COMMAIBHO-IIPABOBLIE IPUTH-
3aHUA JI0gel (HampuMep, IPaBO HAPOAOB HA caMOOINpefAeseHue).
IToaTomy AnA afeKBaTHOrO BOCIIPUATHSA CMBIC]IA TpeOyeTcs YUUTHI-
BaTh KOHTeKCT. CJIOBOM «IPaBO» 3a4acTYIO XapaKTepU3YIOTCA TaK-
e HelopuANYecKue GPeHOMEHBI: MOPaJILHOE IIPaBo, OORIYHOE ITPAaBo,
PeIUTHO3HOEe IPaBo.

Ilo ouenke urena-koppecnongenta PAH npodeccopa I'.B. Mans-
1IeBa, CYLIECTBYIOT COTHH, a MOKET OhITh, M THICAYH AeUHHUITHIA
mnmpaBa, ¥ cpeJy HUX HeT HH OJHOM 001nenpU3HaHHOIM, pasfeasaeMorl
BCeMH, KTO LIEHUT U U3y4aer npaBo. Ho B MUpe K 3TOMY OTHOCATCA
CIIOKOIHO, U JefiCTBUTEIbHO, HeT HUKAKUX OCHOBAaHUI BHAETH TPa-
TeMIO B TOM, UTO I[MBIUIU3OBAHHOE YeJIOBEUYEeCTBO HUKAK He MOYKeT
IPUATH K COIIACHIO B BOIIPOCE O TOM, 9TO eCTh IIpaBo. OGIHK 3TOro
YHUBEPCAJIBHOIO ABJIEeHUA MEeHAETCA OT 3I0XH K 3[I0Xe, OT CTPAHH K
crpaHe. JIr06oe ompenenenne, BHIpaGOTaHAOE HA IIPABOBOM MaTepHaje
OIHOM 3MOXH U OXHOM cTPaHbl, HeM36eXKHO YyTPaYHBAeT CBOE 3HaYe-
Hue 3a ux npefenamu. OgHAKO ecau 00IIeMHPOBOE IOHUMAaHHe K
ompefeeHHe IpaBa MPAKTHYEeCKH He BO3MOXKHEI, TO B IIpeAesax OT-
JeJIbHOr'0 rocyjapcTBa U KOHTPOJIHUPYEMOro MM eJHMHOI'0 IPaBOBOTO
[IPOCTPAHCTBA MOMCKM 0BIIIero i BceX yYaCTHHKOB ITPABOOTHOLIe-
HHUI NOHUMAaHKUA [IPaBa MMEIOT OIlpe/eIeHHEI YIIOPALOIUBAIOIIHM

1 Maavyes I'.B. Tlorumauve npaBa. IToxxonsl u mpo6aeMbl. — M.: ITpo-
Mereit, 1999. C. 4.
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CMBICI. DTO HeOOXOAMMOe YCIOBHe, 6e3 KOTOPOro CHCTEMa IIPaBOBOI0
peryIupoBaHus oOLIECTBEHHBIX OTHOIIIeHHI! AeiicTBOBATL He MOMKeT! .

MHoroo6pasue npaBOBBIX peaHii MOPOAUIIO MHOrooOpasue Hayd-
HBIX TEOPHI.

CornacHo Teopuu ecrectBernoro npasa (T. ['o66¢c, dx. JIoKk,
III. MoHTecKBE U Ip.) B 00ImecTBe CYIIECTBYET ABa IIPAaBa: eCTECTBEH-
Hoe ¥ GiraronpuobperenHoe. Ecmecmeennoe npago IpuHa I KUT
YeJIOBEKY OT POYKAEHHUS U BKJIOYaeT B cebsa IpaBo Ha KU3Hb, JIHY-
HYIO CBOGOAY, YaCTHYIO COGCTBEHHOCTD, IIPABO OBITH CYACTIMBEIM. ITH
npaBa IIPU3HAIOTCS HEOTHeMJIEMBIMH, H BCAKOE IIOCATaTeIbCTBO Ha
HHMX APYTUX JIHII, B TOM YHCJIe ¥ FOCyAapCTBa, ABJISAETCA IIPABOHADY-
meHueM J160 BoBce IIPECTyIIeHUEM.

BrazonpuobpemerHtbie npaéa ycTaHaBIUBAIOTCA I'OCYXapCTBOM B
¢opMe 3aKOHOB M MHEIX HOPMaTUBHO-IIPABOBLIX aKTOB. B OCHOBe 3TO-
r'o IIpaBa JIeXKaT eCTeCTBeHHEbIe ITpaBa yesloBeKa. 3aKOH IpU3HaeTcd
IIPaBOBHIM IOCTOJIBKY, IOCKOJBKY OH COOTBETCTBYeT, pa3BUBaeT U
KOHKDEeTHU3UPYET ecTecTBeHHbIe ITpaBa uesoBeKa. HecnipaBeAmuBHIi
3aKOH He CO3JaeT IIPaB0 — TAKOB OCHOBONOJIATAIOLTHIA IPHHIAII JaH-
HOH TEOPHH.

IIcuxonoruueckoit Teopueit npasa Takske MPU3HAIOTCA ABA BUAA
npaBa. OCHOBONOJIOXKHUKOM JaHHOH TEOPHH ABIAETCA POCCHICKHIA
npasosex JI.H. ITerpakuukuii. CorstacHO 3To# TeOpHH, IPaBO IIpex-
CTaBJIsIeT ICUXMYECKYIO AeATeIbHOCTD YeJIOBeKa, ero IPaBoBhLIe, «UM-
TlepaTHBHO-aTPUOYTUBHEIE» DMOLIMH, YYBCTBA, OMEHKH, ITepe:KUBa-
HUA. YesloBeK TyBCTBYET CBOO BOJIIO, CBA3AHHOM IIPUTA3AHUAMU APY-
TMX JIHMI, OXKHUAAIOIOUX OT HEro HCIOJHEHHe oIpeJesIeHHOH
o6a3anHoCcTH. IMeHHO TaKkKe ICHX0JOTHYeCKHe ITepeXXHBaHUA OII-
PeReISIOT KOHKPEeTHRIE aKTH II0BeeH! YeJ0BEeKa M BBICTYIIAIOT ero
DEeNCTBUTEILHEIM, PeaIbHBIM IIPABOM.

B o6mecTBe cymmecTByeT Take obHIIHaIbHOE IPAaBO, YCTAHOB-
JIeHHOE I'OCYZapCTBOM B BH/Ie 3aKOHOB 1 MHBIX HOPMaTHBHO-IIPaBO-
BBIX aKTOB. 3aKOHHI MOTYT BIIMATH HA HHTYMTHRHOE ITPABO YeJIOBEKa,
Ha nporeccs! POpMUPOBaHHUA ero Bonu. TeM He MeHee OHH He Bcerka
AOMHHUPYIOT B IPUHUMAaeMbIX HHAMBUAYYMOM pemeHusx. [Tocaex-
HHUH MOKeT IPUHUMAaTh BO BHUMaHHe HHEIE COMUaTbHble HODMBI K
AelicTBOBATH BOIIPEKH YCTAHOBIEeHUAM oduuansHoro npasa. Cie-
AOBaTeIbHO, AeMCTBYIOIIEe B 06IIecTBe IIPaBO 3HAYHTEIBHO IINpe

1 Manvyee I'B. Ykas. cou. C. 5—6.
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YCTaHOBJIEHHBIX N'OCYAaPCTBOM HOPMATHUBHEIX ITPEATHCAHMI U BKJIIIO-
yaeT B ce0A BCIO COBOKYITHOCTh IICHXHYECKHUX [IePeKHBaHUI JeJIo-
BeKa, H He TOJILKO ero.

B mo3uTHBHCTCKOM TEOPHMH IIPABOM IIPU3HAIOTCS TOJIBKO IPABH-
J1a ZOJ>KHOTO ITOBeleH|sI, YCTaHABIMBaeMble 3aKOHOM M HHBEIMU HOD-
MAaTHBHO-IIPABOBLIMHU aKTAMH, IPHHUMAaeMbIMH I'OCYAaPCTBeHHBEIMM
OpraHaMH. «3aKOH e€CTh 3aKOH» , KOTODHIil HY?>KHO HCIIOJIHATL B JIIO-
60M ciyyae, He3aBHCHMO OT IICHXOJIOIMYECKHX [TepeKMBaHMIA YyeJIo-
BeKa M ero eCTeCTBeHHHIX IIPaB.

Tpe6oBaHHe 3aKOHHOCTH, T.€. HEYKOCHUTEJILHOrO UCIIOJTHEHU A
IeHACTBYIOIINX HOPMATHBHO-IIPABOBBIX aKTOB, OTHOCHTCA KO BceM Ge3
BCAKOT'0 HCKJIIOYEHUA rOCyJapCTBEHHLIM OPraHaM, JOJIKHOCTHLEIM
JIAIaM, FPaKAaHaM U HHBIM cy0O'beKTaM KOHKPETHHIX IDaBOOTHO-
menuii. K 1uitaM, He BHINOIHAIOIINM IPEANHUCAHUA 3aKOHOB, HHBIX
HOPMAaTHBHO-IIPaBOBBIX aKTOB, IPMMEHSIFOTCA Mephl I'OCyJapCTBEH-
HOr'O IPHHYKAEHUA.

IIpeacraBuTenu aToi TeOPUH BeCbMa HEraTUBHO OTHOCATCSH KO
BCAKHM IIONLITKAM MCKATh IPaBO BHE OHUI[HAIBHO YCTAHOBIEHHBIX
roCyAapCTBOM HOPMATHBHO-IIPABOBLIX IIPEATMCAHMIA.

Hcropuueckan mikoJa (CasuunH, Ilyxra 1 Ap.), B OTIMYHE OT
[MO3MTHUBHUCTOB, IOHKMAJIA IIPABO KaK MPOAYKT HAPOAHOrO AyXa, COo-
3HAHUA HApoJa, KOTOPHIM YKUBET M IIPOABIAETCA BO B3AHMOOTHOIIIe-
HHUAX ero npeacraBureneii. [IpaBo, Kak M A3BIK, IpeACTaBIAET CO-
60if HeoT'beMJIEMBIf KOMIIOHEHT HapOoJa HJIH HallMH ¥ Pa3BHBaeTCA
10 aHAJIOTHYHKIM 3aKOHaM. B askike, orMeuasn CaBunbH, Haba01a-
eTcA Ta JKe He3aBMCHMOCTBD OT CIYYaHOCTH K CBOOOAHOIO BEIGOpa co
CTOPOHE! OTJEJNBHBIX JIMIL, T.e. TO JKe IPOUCXOXKAeHHe U3 JeATelb-
HOCTH 0OII[ero HapoZHOro JyXa, AeHCTBYIOIIEro B OTAILHEIX JIHIAX .
TonrKo 34ech Bce 3T0 GoJlee HATIALHO 1 6eCCIIOPHO, YeM B IIpase.

CerofHa CyIIHOCTb IpaBa HYKHO MCKATh C TO3KUIHI COBpEMeH-
HOM IMPaBOBOM AeCTBUTEIBLHOCTH.

Ha coBpemenHOM 3Tamne yesoeyeckoii mcropuu (XX—XXI BB.)
NIPOTMBOCTOAT ABa IIOAX0Ja K IOHMMAaHHUIO paBa. [lepBriit nogxox;:
npaBo (KaK U roCyapCTBO) — CHMIITOM PAacKOJIOTOrO o0IIecTsa, opy-
IHUsA HaCHJINA, CPEeACTBA IOfaBleHusa. IIpH TakoM moxxoje Kaacco-
Bble HHTEpeChl IPEeBAINPYIOT Ha o0IMeHapoAHLIMU. BTopoit mogxox:
opaBo (KaK U rocyJapCcTBO) — CPeACTBO O0OIeCTBEHHOTO KOMIIPO-
MUcca, OPYAUA CHATUA 00IIeCTBeHHBIX IIPOTHBOPEYHii, MEXaHU3M



1.6. ¢ [NpoucxoxgeHue u CywHocTs npasa 27

yIpaBJeHHUs obuiecTBeHHBIMH JegaMH. [IpoTuBOpeYre OTHIOAD He
TeopeTHYecKoe. B TeOPHH JHIIL OTPA’KajoCh IPOTHBOPEYHeE Ny-
Tel pa3BUTHA obmecTBa. IlepBHIit TeOpeTHUYEeCKH IOAXOL OIMpa-
cA Ha NPAaKTHKY OAHHUX CTPaH M GBI BepeH IJIA HUX, BEpeH B TOM
CMBEICJIe, YTO afleKBaTHO OTPaXkaJl 001IeCTBEHHYIO IPAKTUKY, COOT-
BeTCTBOBAJI eii. Bropoit GulJ BepeH AJIA APYTHX CTPaH H UX [IPaKTH-
YecKOro OIbITa.

Ocoboe 3HaUeHHEe UMeeT 3TOT BONPOC AJIA BRIACHEHUSA CYLIHOCTH
npasa. IIpu 11060M NOAXOAE K IPaBy B HEM IPU3HAETCA OIpeAeIeH-
HEI 00ImecTBeHHEBI IOPALOK, IPaBo BEICTYIIAeT B KayecTse 00Ime-
CTBEHHOTI'O CpeJIcTBa, 06ecleunBalOmero NopAKoK B obmmectse. Tak-
2Ke HeCOMHEHHaA U cnenuduKa mpaBa KaK 00IIeCTBEHHOr'0 PeryJIaTo-
pa: OHO BHIENITeTCA CBOel 00A3aTeIbHOCTHIO JJIS YJIEHOB o0IecTsa,
MIPaBOBLIE YCTAHOBJIEHHUA 00J1aJa0T [TOTEHIIHAILHOM IPHHYAUTEIb-
HOM CHJIOH.

06sa3aTeILHOCT IPaBa — ero HeoOXoAUMoe KauyecTBo, 6e3 064-
3aTeJIbHOCTHU IIPABO YTPAYKUBAET CBOIO HHAUBUAYAILHYIO OIIpefesIeH-
HOCTB CpeIH APYTHX peryasaropos. O mpupoae Taxkoil 00sa3aTeabHOC-
TH MOJKHO CIIOPDHTH, HO CAaMO 3TO KauyecTBO OTPHUIAThL Heab3s, Ge3
0053aTeIbHOCTH ITpaBa HeT.

C 3T0if TOYKM 3peHHs, IIPABO ABJIAETCS CHCTEMOI 001IeCTBEHHOrO
MOpAAKa, OCHOBAHHOM Ha yueTe HHTePeCOB Pa3HKIX CJIOEB O0IIecTBa,
HX COrJIaCHM M KoMIpoMHuccax. IIpaBo coxpaHseT 3jleMeHT II0TeH-
IIHaJILHOTO IPUHYKASHUA, OFHAKO 3TOT 3JIeMEHT UIrpaeT BTOpOCTe-
MIEHHYIO POJIb K IIPH He0OXOAMMOCTH OCYIIECTBIIAETCA HeHAaCIILCTBEH-
HBIM ITyTEM.

JI1s1 HOpPMATUBHOM TEOPUM IIPABO — ITO NPEXKJe BCETO HOPMAI.
Kpaeyronburlit KaMeHs HODMATHBH3Ma CBA3aH C OTOXKAECTBIEHHEM
npaBa ¥ 3aKoHA. JIr060Ji 3aKOH ABIAETCA IIPABOBLEIM. 3aKOHEI CO3a-
I0TCA FOCYZapCTBOM; BCE, UTO CO3AAeT rocyAapcTBO, BEPHO M IIPABo-
MepHO. Jta TeopHA ABJIAETCA aloJorueil CHILHOTO rocyapcTBa,
«KeJIe3HOro» MopAaKa B obimecTse, CPOPMUPOBAHHOI'O Ha CTPOrOM
cllefOBaHUU 3aKOHY.

J 15 cOMOJIOrHIecKOoM TeOPHHU IPaBO — 3TO B IIEPBYIO OYEPERb
KOHKDETHKA, PealbHOCTb, IO THHHEIE 00IeCTBEeHHBIE OTHOLIEHUS U
IIpaBoOBLIe OTHOIIEHMS KaK UX 4acThb. IIpaBo — aTo TO, UTO haKTHUe-
CKH CKJaALIBaeTCA B XKM3HHM, TO, UTO JesaeT cyabsa. Kauecrso mpa-
Ba, ero BHyTPeHHee COAep KaHUe He HMEIOT pelIarolero 3Ha4yeHus,
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mobasa cyge6HAA IPAKTHKA €CTh IPaBO. 9Ta TEOPHA XOPOIIO CorJia-
cyercs ¢ ocaabieHeM TUPEKTUBHOM POJIK rOCyAapCTBa, C OrpaHu-
YeHHEeM BMelLIaTelbCTBA FOCYAapCTBa B 9KOHOMUKY, C AelleHTPaIH-
3anueit yopasieHus. OHa TakKe XOPOIIO COrJIacyeTcH ¢ IUTIoPaIu3-
MOM B 00IIecTBe, ¢ pa3feeHHeM BIacTeil, 000CHOBHIBAET BHICOKYIO
poJIb cyAa. B Heil 3aj10:KeH OYeBUAHBIH AeMOKPATHIEeCKII, aHTUTO-
TaJUTapHEIA UMIOyJIbc. BMecTe ¢ TeM, eciM He HaTH pPasyMHBIX
IIpeeJIOB ILTIOPAIN3MA U JelleHTPATH3alue, 00LIEeCTBO MOKET OEITh
[e30praH130BaHo.

7151 HeHHOCTHOM (AKCHOJOrMYEeCKO) IIKOJIBI IPABO OJIMIETEO-
pAeT npeX e Bcero rIy6oxkyio uaen. To MOXKeT GBITH HAes obie-
CTBEHHOT'O AOr'OBOPA, 00IIIeCTBEeHHOMH COMUAaPHOCTH, COLMAILHOrO
KOMIIDOMHCCA, PABEeHCTBA, CIIPABEAJIHBOCTH M AP. 3Ta e MOXET
IIPETBOPATLCA B IPaBOBEIE HOPMEI, B 3aKOHHI, B 06IIIeCTBEHHEIE OTHO-
menuA. Ho MoskeT 1 He npeTBopATheA. OTCIOAA pa3iuyude MeXAY
IPaBOM M 3aKOHOM. 3aKOH, BOILTOLIAIOIIUI IIPABOBYIO HEI0, IIPABO-
BOe Ha4yaJjio, — 3TO IIPAaBOBOI 3aK0H. [Io MpaKTHYEeCKUM CUTyanuaAM
M IPaKTHYECKUM IIOCJIEACTBUSIM 3Ta TeOPH s OGIM3Ka COLHOJIOrHYe-
ckoil. OHa HeceT B cefe CHJIbHOE eMOKpaTHYeCcKoe IryMaHUTapHOoe
HayaJo, Iogpa3yMeBaeT 00LIEeCTBEHHBIH IIII0PAIN3M, PasfeeHre
BJIACTei.

HATerpaTuBHas (COBpeMeHHAN) TEOPHUA BKIIOYAET B ce0a yep-
THI MHOI'HX APYTHX KoHIenuuii. OHa NpU3HaeT HOPMaTHBHOCTD IIpa-
Ba, OXHOBDEMEHHO JOITYCKAaeT CO3AaHKe HOPM IIpaBa CyAbAMHU, KOr-
Jla UX pellleHHA COOTBETCTBYIOT DeaJbHEIM o0cTosaTenncTeaM. Ilpu-
3HAIOTCA TaK’Ke eCTeCTBeHHEIe [TPaBa YesloBeKa (IIpaBo Ha KH3Hb, Ha
HENIPHKOCHOBEHHOCTh JHUYHOCTH). OMHOBPEMEHHO CYMTaeTCH, UTO
IIpaBo MMeeT obImeconanbHoe 3HaveHue. Ero cogepaxanue onpese-
JISieTCA COMMATbHO-9KOHOMMUYECKHMM ¥ HIOJMTIIECKHMM CTPOEM, KJIac-
COBHIM H HAIIMOHAJILHEIM COCTAaBOM OOIIIECTBa, YPOBHEM PeMIMO3HO-
CTH HaceJeHUs, ZPYTHUMH OOCTOATEJLCTBAMM K BHIPAXKaeT BOJIO
60JBITUHCTBA Ha OCHOBE COYETaHUA HHTEPEeCOB Pas3IUYHbIX CJIOEeB,
6GOJIBIIMX IPYIII HACEJIEHUA, PA3JIMYHLIX PeJIMIUii, HAlUi, HHEIX CO-
nuanbHBIX (popMHpoBaHUii. J{OCTOMHCTBO ZAaHHOM TEOPHH COCTOUT B
TOM, YTO €I0 OXBATHIBAIOTCA BC€ OCHOBHEIE XapPaKTEePHUCTHKHM IIpa-
Ba, pacCMaTPHBAaeT ero BcecTopoHHe. HenocTaTKOM BHICTYIIaeT ee
aKIeKTU3M!.

1 Bacunvee A.B. Teopms mpaBa m rocyxapcTsa: yueGHuk. Hax. 3-e,
mon. u nepepa6é. — M.: Uan-sBo PATC, 2003. C. 45—46.

~
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dopManbHaA onpejeeHHOCTh HOPM IIpaBa ABJISAETCS HX Heo6Xo-
IUMBIM CBOMCTBOM, aTpU6YTOM, HOCKOJIBKY C HUM CBA3LIBAETCA APY-
roe CBOHCTBO ITpaBa — ero o61meo6sa3arersHOCT. O0eoba3aTens-
HOCTB IPaBa O3HAYaeT, YTO BCe JIKIIAa, KOTO KacaloTCA HOPMEI IIpaBa,
06A3aHEI KX HEYKOCHUTEJIBLHO COOIIOZATh UIIM UCIIOIHATE.

IIpaBo npeacraBasier co6oit Mepy cBOGOAKI, pABEHCTBA, CIIPaBe-
JIMBOCTH ¥ OTBETCTBEHHOCTH BO B3aMMOOTHOINEHUAX COLUATBbHEIX
cy0BEKTOB, coaepyKaHue KOTOpoil GUKCEHUPYeTCA B ClelMaJbHEIX
opuarIecKuX GopMax, BHIPAYKAIOLIUX COTJIACOBAHHYIO BOJIIO yUacT-
HUKOB 00IIeCTBEeHHBIX OTHOIIEHHUIA.

VTBepKIeHHe B }KU3HH 00IMecTBA HODMATHBHBIX Hayajl UMeeT
00'beKTHUBHYIO IOTPeOHOCTh, TOCKOJBKY JII060e YeJloBeYecKoe cool-
IIEeCTBO HYKAAeTCA He IIPOCTO B U3BECTHOM OPraHH30BaHHOCTH U
YIOPAXOYEHHOCTH CYIIECTBYIOIIUX B HEM OTHOIIEHW, HO U B TOM,
4TOGHI 3TH OPraHM30BAHHOCTD M YIIOPAZ0YEHHOCTH COOTBETCTBOBAIK
3aKOHAM IIPUPOARI ¥ OXHOBPEMEHHO — 3aKOHAM CYIIIeCTBOBAaHUA U
(GYHKIIMOHUMPOBAHUSA YeJ0BeYeCKOro coobimecTBa, pasyMHo GOpMHU-
PYeMBIX HayaJl 1eJiecoo0pa3HOCTH.

PerynsaTHBHOe HasHAYeHHe IIpaBa BRIPAYKEHO B TOM, YTOOBI B COOT-
BETCTBHH C YKa3aHHOH 00beKTUBHOM MOTPe6GHOCTHIO BHECTH B 001LIe-
CTBEHHYIO »KM3Hb OITUMAJILHYIO HOPMATHBHOCTh B TOM ee 3HaYeHUH,
KOTOpoe coobpasyeTca ¢ HOpMAJILHEIM CYIeCTBOBaHUEM U Pa3BUTH-
eM coolOImecTBa Joaei.

1.7. Hopma npaBsa ¥ HOPMaTUBHO-NPaBOBOW aKT

PerynupoBaHue 00ImecTBEHHBIX OTHOIIIEHUI OCYIIECTBIAETCA I10-
CPEICTBOM CHCTEMBI COOMAIBLHBIX HOPM: HOPMBI MOpPajd, HOPMEI
HDPaBCTBEHHOCTH, PEJUrH03HLIEe HOPMEI, HOPMEI TpaBa. Ilociegaum
H3 HUX IPUHAMJIEKHUT 0co6asd poib, IOCKOJBKY 32 HUMH CTOUT Me-
XaHU3M roCyXapCTBEHHOrO NPHHYXAeHU .

Hopma npaBa — o61ureo6sa3aTeIbHOE IPABUIIO IOBEJeHU, yCTa-
HaBJIMBaeMoe rocyJapCcTBOM H obecIiedyMBaeMoe ero IpUHyAUTeb-
HOM CHJIOH.

Hopma npaBa ompefesnsieT rpaHHUIBE BOSMOXKHOTO U KOJIXKHOTO I10-
BeJeHUA JIofeil, Mepy UX BHyTpPeHHell U BHelllHell cBOOOAK B KOHK-
PETHEIX B3aMMOOTHOINEHUAX. IIpaBoBEIe HODMEI PETYJIUPYIOT OIpe-
AeJleHHbIe BUBI ¥ PASHOBHIHOCTH OOIIECTBEHHBIX OTHOIIEHWH, 00BeK-
THBHO HY»XJAIOIIUXCA MMEHHO B TAKOIr0 poza BO3AEHCTBHHM.
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Hopwma npaBa npefcraBisieT co60it CTPYKTYPHYIO €AUHHUILY CHC-
TeMH npaBa. HopMa npaBa ycTaHaBJIMBaeTcA MJIN CAHKIUOHUPYeT-
Csl FOCYZapCTBOM, 3aKpeIAach B 0pHIIMaIbHBIX IOCYAapPCTBEHHBIX
axTax. HopMoit npaBa ycraHaBiIuBaloTcA cBo6oga AeficTBUiA B 065-
3aHHOCTh COBEpINATh WJIK BO3AEPKUBATHLCA OT COBEPIIEHUA KaKUX-
amn60 nocrynkos. HapymeHnue rpanun cBo60AE! JO3BOJIEHHOTO U He-
06xoauMoro rnopefeHUA Bieder 3a coboit IpuMeHeHNe Mep IOPULH-
YeCKOii OTBETCTBEHHOCTH K MPABOHAPYIHUTEIIO.

Hcxons n3 HOpMaTUBUCTCKOM KOHIEMIUH, IIPAaBO IIpeACTaBIAeT
c000¥ COBOKYIHOCTBH CO3JaBa€MKEIX U OXPaHAEMBIX TOCYAapCTBOM
HOPM. DTO CTPOTO COTJIacOBaHHAA ¥ B3aMMO3aBUCHMasA LIeJIOCTHAA
cucTeMa, B KOTOPOi HOPMBI BHICTPaMBAIOTCS, IPYIMUPYIOTCA B OM-
peneseHHOM MOpPALKe.

Hopwma npasa, 6ygy4yu CTpYKTYPHOM eAUHHUIIEH IpaBa, caMa uMe-
eT cBoe BHyTpeHHee crpoeHne. HopMa npaBa mMeeT Tpex3BeHHYIO
CTPYKTYPY — THNnoTe3a, SUCIO3ULUA, CAHKIIUA.

.Tunoresa npescrasnser coboit ycioBre AeiCTBUA HOPMEL, T.€.
yCTaHaBJIHBaeT, IPpM KaKUX YCIOBUAX CIeAyeT PYKOBOACTBOBATHCH
JaHHBIM IPaBHJIOM nonenenna] Hanpumep, nMes npaBo Ha NeHCH-
OHHOe ofecrnieueHHe 10 BO3PACTY, €ro pean3alysa BOSMOXKHA TOJILKO
10 JOCTMKEeHNH YCTAHOBJIEHHOTO 3aKOHOM BO3pAacCTa.

' TMCIIO3UIMA KaK CTPYKTYPHBIH 37leMEHT HOPMEI [IpaBa YKaakl-
BaeT, KAKMM MO2KeT OBITh ¥ JOJIXKHO OHITH IIOBeAeHHe COLUATBLHOTO
cy0'beKTa Ipu HAIMYMH YCIOBHH, 03HaYeHHKIX runoresoit. Ciexo-
Ba'renbno,{_i;ncnoannna PacKpBIBaeT caMo NMpaBMJIO HOBeAeHUA, CO-
HIeprKaHue IOPUAUYECKHUX IIpaB U oﬁasaHHocTeﬁ-.j

CaHKIMA XapaKTepu3yeT NOCIeACTBUA JedCTBUA HOPMH. Pa3-
JIMYAIOT MO3UTHUBHYIO M HEraTUBHYIO pa3HOBUAHOCTH caHKIuM. ITo-
3UTHBHAaA CAaHKIMA CBA3aHA C CHCTEeMOMH IMOolLIpeHui (HanpuMep,
BHIILJIaTa IPEMMH, HarpakfieHue oOpJeHaMH U MeJajldMM), a Hera-
THBHasA — C CHCTEMOI Mep rocyAapCTBEHHOIO B3LICKAHH A, KOTOPLIE
MOTyT NPUMEHATHCA K HaPYIIUTEJIIO IIpaBUiIa, IPeaAyCMOTPEeHHOTO
JUCIIO3HIIHEI.

PerynaTuBHAaA poJb HOPMEI IPaBa MOXKeT OHITH OCYIIeCTBIeHA
TOJIBKO IPY HAJIMIMH BCEX €€ CTPYKTYPHBIX 3J1eMeHTOB. IIoCKoIbKY
CYIIEeCTBYIOT pa3JIMIHBIE CIIOCOOBI H3JI0KeHUS IIPABOBLIX HOPM (IIpA-
MO#, OTCBIJIOUHBIM, 6IaHKETHHII), TO He BCeraa Ha3BaHHEIE CTPYK-
TYPHBIE 3JIeMeHThHI HODMHI ITPaBa MPUCYTCTBYIOT B OXHOM CTaThe HOp-
MaTHBHO-IIPABOBOTO aKTa.
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Takum o6pa3oM, HOpMa IIpaBa He TOXKAEeCTBeHHA CTaThe HOpMa-
THBHO-IIPaBOBOro akTa. OHM COOTHOCATCA KaK COfepKaHue (JIOru-
YecKH 3aBeplLIeHHOe IPaBMJIO MoBeJieHUuA) U popmMa.

Hopme! npaBa pa3;iu4aloTCa [0 CBOeMY KOHKPETHOMY COfepaKa-
HMIO, XapaKTepy Ipeanucanuii, cbepam aeiicrBus, dopmMamM BEIpa-
JKeHHUs, IpeaMeTy M MeTOAaM peryjJupoBaHUA, CAHKUUAM U T.A.
Taxk, Mo MeTOXy MPaBOBOr'O PETyJIMPOBAHNA PA3NIMYAIOT UMNEPAMUE-
Hble (He mpeLycMaTpHUBalOlMe BaDUAHTOB MOBEACHUA NJIA CYOheK-
TOB (HaIIpMMep, OpraHbl roCcyAaPCTBEHHOM BJIaCTH, OPraHkLl MECTHOTO
caMoyIpaBjleHHud, JOJXKHOCTHEIE JINIa, FPasKgaHe U UX o0beauHe-
HuA 06a3aHE! cobaogars Koncruryuuio PP u 3akons! (4. 2 cr. 15)
¥ ducno3umuséHhbie (IpeAycMaTpUBaOLIe BADMAHTHI I0BEJEeHU,
HanpuMep, KAKIHIA MMeeT IPaBo Ha NOJ530BaHIE POSHEIM A3KIKOM,
Ha CBOOOXHHIM BEIGOD A3BIKA OOILeHMA, BOCHUTAHUSA, 00yiueHnA 1
TBopuecTBa (4. 2 cT. 26 Koncruryuuu P®), noowpumenvhruie (xa-
PaKTepHEI AJ1d TPYAOBOrO IpaBa, I'ie AeMCTBYIOT PA3HOI'0 POZa Ipe-
MuajbHBIE CHCTEMHBI, HalIpaBJeHHBIe Ha CTHMYJIHNPOBaHHE MOPAJb-
HOM ¥ MaTepHaJbHOM 3aMHTEepeCOBAHHOCTH B POCTE IPOU3BOLUTENb-
HOCTH TPYAAQ; a TaKKe BCTpeyaloTcA B aAMUHUCTPATUBHOM IIpaBe,
KOTIa YCTAHABJIHMBAIOTCA NOPALOK HarpakaeHua rpa’kaaH opJaeHa-
MU ¥ MeJaJISIMU, IPUCBOSHMSA [TOYETHRIX 3BaHUIA) U pexomendamenn-
Hble HOpMbL npasa (CBOMCTBeHHEIE AJ1A 3eMeJIbBOro IIpaBa); mo ¢op-
Me BHIPaKeHUs — Ynpasomoiusaiowue, HanpumMep, rpaxxkaane PP
MMeIOT IIPaBO Ha y4YacTHe B YIIPABJIEHMH JejlaMu rocygapcraa (4. 1
ct. 32 Koncruryuun P®), 0643vi6ai0wue, HampuMep, KaxAblil 065-
3aH IJATUTh 3aKOHHO YCTAHOBJIEHHEIE HAJIOorH ¥ c6opHI (cT. 57 Kon-
crutyuuu P®), sanpewaowue, Hanpumep, 3ampelaeTca co3faHne
M 1eATeILHOCTD 00IIECTBEHHRIX 00'beIMHEeHNIH, IIeJIN ¥ AeHCTBUA KO-
TOPHIX HAIIPaBJIeHH Ha HaCHJILCTBEHHOE H3MeHeHHe OCHOB KOHCTH-
TYLMOHHOrO CTPOA... (4. 5 cT. 13 KoHcTurynuu PPD) HopMEI mpaBa.
MosxHo K1accupuUUPOBaTL HOPMEI IIpaBa o Cy0'LeKTY IPaBOTBOP-
decTBa: HOPMBI 3aKOHAa ¥ HOPDMEI IOA3aKOHHOT'O aKTa, a TaKXKe 110
cdepe meiicTBUA: HOPMEI IpaBa 00wWezo0 delicmeus (HampuMep, HOp-
Mul Korcrurynuu P®), ozpanuuennozo delicmeus (HanpuMep, Hop-
MHI aKTOB cy0'beKToB P®) 1 n0KarbHble HOpMbL (KeliCTBYIOLINE, HA-
NIpHUMep, B pPAMKAaX OPraHH3aIMOHHO-IIPaBOBOM (POPMEI IPEANIPUATHS).

HopmMul npaBa rpynoupylOTcs B OTAeJIbHEIE YaCTH — OTPaciH,
MHCTUTYTHI.
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OTpacym» MpaBa — 3T0 0GLEKTHBHO oBocobuBMmAasaca COBOKYITHOCTD
OXHOPOAHBIX MPABOBHIX HOPM, PEryJINpPYIOMKX Ofpe/eeHHYIO 006-
nacTs (cdepy) 06IIecCTBeHHBIX OTHOIIEHUHA.

HHeTUTYT IIpaBa NpeAcTaBiIAeT COGOi COBOKYIHOCTL HOPM, Pery-
JIMPYIOIMX Y3KOOAHOTHITHEIE OTHOLIEHUA B PAMKAaX OTPacH. IIpa-
BOBEIE MHCTHUTYTHI IPHU3BAHK! PErJIaMeHTHPOBATE OTAEJbHEE YIaCT-
KH, parMeHTHl, CTOPOHBI 06IIeCTBEHHOM XKU3HM. B kauecTBe nIpu-
MepOB KOHCTHTYIHMOHHBEIX HHCTUTYTOB MOJKHO Ha3BaTh MHCTHUTYT
Ipa<AaHCTBa, MHCTUTYT HAPOAOBJIACTHA; B PAMKAX MeXKIYHAPOAHO-
r'o IMyGJIMYHOro [IpaBa — MHCTHTYT IPaBONPEEeMCTBa, MHCTUTYT IIPH-
3HAHWA, MHCTUTYT OTBETCTBEHHOCTH U AP.

B orpoMHOM MHOXKeCTBe IODHAMYECKUX HODM MOrYT BOSHMKATh
OTHeJIbHEIE PACXOXKIeHUA U IPOTHBOPEINA (xosIM3uN), HO YCTAHOB-
JIeHBI 06II¥e HOAXOMKI K MX PaspelleHuI0, UTOOk! 06ecre uTs euH-
CTBO IIPABOBOM CHCTEMEL.

CucTeMaTHU3anus HOPM NpaBa oCyIeCTBIAEeTCA B HODMATUBHO-
npaBoBhIX aKTax. HopMaTHBHO-IPaBOBOMH aKT — 3TO IMPHUHATHIA B
yCTAHOBJIEHHOM MOPS/IKe YIIOMHOMOYeHHEIM Ha TO OpraHoM MHCEMEH-
HBIN OHUIMANTBHEIA JOKYMEHT, yeTaHABIMBAIOMMN, H3MEHAIOMMU A
MJIY OTMEeHAIOIIUM HOPMEI I1paBa.

HopMaTHBHO-IIPaBOBEIE AKTHI CIeAYeT OTINYATh OT HOPMATHB-
HO-BCIIOMOTaTe bHLEIX aKToB (He BHOCAT HUKaKHX M3MEeHeHUil B
AelicTBYIOIIEee 3aKOHOAATEILCTBO, & IpeHasHaYeH I A1 BBeAeBUA
B HeiicTBHe IOpDHUAUNYECKUX HODMHI (HampumMep, @3 ot 14 BosA6DPA
2002 r. Ne 137-®3 «O BBefennu B feiicrBue I'paxkaanckoro mpo-
HeccyanbHoro Kogekca Poccuiickoit Pefepaniiu») ¥ aKTOB IPUMe-
HeHWs IpaBa (CofepsKaT MHAMBHIYAIbHOE MOCYapCTBEHHO-BIaCTHOe
BeJleHMe 110 IPMMeHeHHUIO paBa (HarmpuMep, TpeboBaHMe ONIATUTD
mrrpad, HaNpaBeHHOe KOHKPETHOMY JIMIY).

HopMaTHBHO-IIPaBOBLIe AKTEI MOXKHO KJ1aCCHGUIMPOBATH IO pas-
IaELIM ocHoBaHUAM. Tak, Mo mpegMeTy MPaBoBOTO peryJaInposa-
HUA Pa3IMualoT FPasKIaHCKO-IPABOBEIE; YTOJIOBHO-IPABOBLIE; aIMHU-
HUCTPaTMBHO-IIPABOBBIE AKTHI U T.A.; II0 TEPPUTOPHU nefcTBUA —
ob1erocyiapcTBeHHbIE, DETHOHANILHEIE, MECTHEIE.

HopMaTHBHO-IIPABOBhIe aKTHI 06J1a1aI0T OITpeAeIeHHOM opuaue-
CKOI CIJIOM, KOTOpaA XapaKTepu3yeT MeCTO HOPMaTHBHO-IIPABOBOro
aKTa B CHCTeMe 3aKOHOZaTeabcTBa. C 9THX NO3UIMIL Bce HOPMATHB-
HO-IIPABOBBIE AKTHI AENATCA Ha 3aKOHH! ¥ MIOJ3aKOHHBIE aKTHL.
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HopMaTHBHO-IIPaBOBLIE AKTHI MOAJIEKAT opUIHATBEHOMY OIy0IN-
KOBAHMIO, KOTOpOEe BHIPAXKAETCA B IOMELIeHIH IOJTHOro TeKCTa HOp-
MATHMBHOIO aKTa B ouuManbHOM usaanuu (1160 B HEPOPMANMOH-
HOM 6roeTeHe «Cob6paHue 3aKOHOAATEIbCTBA Poccuiitckoit Pege-
pauuu», 1160 B «Poccuiickoii ragere»).

HopMaTHBHO-IIPaBOBhIE AKTHI IPEKPAIIAloT CBOe JelicTBHE BO Bpe-
MeHH [0 HCTedeHUH CPOKa, 3apaHee YCTaHOBJIEHHOro B CAMOM HOD-
MATHBHOM aKTe (HampuMep, (eepanbHblil 3aKOH 0 (egepanbHOM
GromKeTe AeHCTBYeT TOJBKO B Te1eHHE OXHOrO dunraHCOBOrO rofa);
B cJTy4ae MX OTMEHHI; IPH 3aMeHe JaHHOTo aKTa ApyruM, yCTaHaB-
JMBAIOIIUM HOBHIE IPABHJIA PeryINPOBARMSA ITHX XKe ob1ecTBeH-
HBIX OTHOIIEHMH.

JleiicTBUE HOPMATUBHO-IIPABOro 4KTa B MPOCTPAHCTBE CBA3AHO C
pacImpocTpaHeHHeM ero Ha BCIO TepPUTOPHIO rocyAapcTBa WX TONb-
KO Ha ee U4acTh, YTO 0COBEHHO XapaKTepHo A4 (eiepaTHBHOro rocy-
KapcTBa, Tie CyObeKTH BIIpaBe CO3aBaTh CBOIO CHCTEMY 3aKOHOZAA-
TeJLCTBA.

JleficTBHe HOPMATHBHO-IIPABOBOTO AKTa 110 KPYI'Y JIAL, 03HAYaeT
o o6meMy IpaBUiy PacIpocTpaHeHMe ero Ha BCeX CcyO'bEKTOB, Ha-
XOAAIIMXCSA B PAMKAX TeppUTOpHATLHOM Cephl IeMCTBHA TOTO UK
uHoro akTa. cKIro9eHna CBA3aHE], HATPUMep, C HAIMIHeM AXILIOo-
MaTHYeCKOro MMMYHHUTeTa (BbiBeZieHbl U3-II0/ IOPUCAUKIIHA rOCy-
ZapcTBa NpeGLIBAHHAA); C OTCYTCTBHEM rPaXJaHCTBa rocyaapcraa
npe6riBaRus (MHOCTPAHHBIM rPayKAaHaM ¥ JIMIaM 6e3 rpa’xJaHCTBa
He ajpecyeTcs PaBO YIaCTBOBATE B YIIPABIEHHH JeIaMu rocyaap-
CTBa MpOKUBAHUSA UM NPeOHIBAHUA). Kpyr 1un, Ha KOTOPHIX pac-
pocTpaHseT cBoe feficTBHE TOT HIX HHOJ HOPpMATHUBHO-IIPaBOBOA
aKT, MOYeT OIpefieIATLCA [0 APYTUM OCHOBAHUAM, HAIPUMED, mno
[OpU3HAKY moJa (TOJIbKO MYKUHHAM B Poccum agpecyeTcs BOUH-
cKad 063aHHOCTE); 110 BO3PAaCTHOMY LIEH3Y (HecoBepIIIeHHOJIETHHE);
10 podeccHOHANBHOM IPUHAIeKHOCTH (BOEHHOCITYKaITIHe).

Taxum 06pa3oM, HopMa [IpaBa BEICTYNaeT CTPYKTYPHOH eiMHU-
1eii HOpMAaTHUBHO-NIPABOBOr'O 8KTa, KOTOPHIii B CBOIO o4Yepeb — 3J1e-
MEeHT CHCTEeMEI 3aKOHOAAaTeIbCTBA.
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1.8. OcHoBHble NpaBoBbLIE CHCTEMbI COBPEMEHHOCTH

B coBpeMeHHOM MHpe Kaxgoe ToCyZXapcTBO MMeeT CBoe NpaBo.
CBoe paBo MMeIOT U HerocyKapcTBeHHEIE OGIDHOCTU: KAHOHMYecKoe
paBo, MyCyJIbMaHCKOe IIPaBo, MHAYCCKOE IIPABo, HyKeHcKoe npaso.
CymecTrByer Taxxe MexxAyHapoxHOE opaso. IIpusBanHoe ypery:u-
POBAaTh BO BCEMUDHOM MJIM PerHOHATLHOM MAacIOTabe MeXrocygap-
CTBEeHHEIE BHEIITHETOPIOBLIEe OTHOLICHMUS.

ITosnanue cymHocTH 1 COLMANBHOM IPUPOALI [IPaBa 06YCIOBIIH-
BaeT BhIABJICHHE 06IOUX YepT, IPN3HAKOB, 3aKOHOMEDHOCTeSH, KOTO-
DBlI€ JIEKAT B OCHOBE AeHCTBYIOIIUX HAIIMOHATIBLHEIX CHCTEM npasa.

Hanuonaneras npasosas cucrema BKIIOUaeT B cebs BCIO COBO-
KYITHOCTB ITPaBOBLIX ABJIEHUIA U IIPOL[ECCOB, AeCTBYIOILIMX B OTAEILHO
B3ATOI cTpane. Pazmraus Mesxry mpasom Pa3HBIX CTPaH 3HAYUTEILHO
YMEHBIDAIOTCA, eCIM MCXOAUTH He U3 COePXKAHUA UX KOHKDETHEIX
HOpM, a U3 6oJlee MOCTOAHHBIX 3]IeMeHTOB, HUCIOJb3YEeMBIX AJIA CO-
3AaHuA, TOTKOBAHMSA, OLeHKH HOpM. CaMu HOpMEI MOTyT OHITE Gec-
KOHEYHO Pa3HOOOPa3HEIMHU, HO CITOCOGEI MX BHIpaGoOTKH, cCucTeMaTH-
Sarui, TOMKOBAHUS [IOKA3LIBAIOT HAJIMYHE HEKOTOPKIX THIIOB, KOTO-
PHIX He Tak yx MHOTO. IToaTroMy Bo3aMosxHa rpynmmposka MPaBOBRIX
CHCTEM B CEMbH.

HsBecTHEI hpaHIy3cKmit topuct P. Tasuxl, cneuuanucr B 06-
JlaCTH CPABHUTENBHOrO N3Y4YeHHS NPaBa, HoZ00HbIe IPYIIED OZHO-
POAHEIX HANUOHA.IEHEIX CUCTEM IO3UTHBHOTO ITPaBa 0603HAYMIT KaK
¢IIDABOBEIE CEMbH», ¢CEMBM CHCTEM IPaBa». JTO HaUMeHOBaHUe
IIMPOKO HCIOIb3yeTCA U B OTeUECTBEHHOI IMTepaType.

B cBoeit knaccudukanuu pasmuumsx HAUMOHANBHBIX CHCTEM
IIOBMTUBHOIO IIpaBa (M UX o0 befMHeHUS B COOTBETCTBYIOIIME «IIpa-
BOBBIE CEMbH», «CeMbU CHCTeM npaBas») P. [lapux ucxogur us OBYX
KpHTepHeB, paCCMaTPUBaeMhIX M YIMTEIBAEMEIX B UX COBOKYITHOC-
TH: 1) IOPHAMKO-TeXHUYECKOro KPUTepUA (ICTOYHUKHM [IPABa, CTPYK-
Typa KeifcTBYIOINEro npasa, IOPUIAYECKAS TEPMHUHOJIOTHA, IPaBo-
Bhl€ IPMHOUIH, KOHOENIUH, KOHCTPYKIMH, METOXB 1 TIpaKTHUKa
paGoTEl IOPHCTOB M T.x.) ¥ 2) MIe0JIOTHYeCKOro Kpurepus (dpuio-
*odckHe, HOMIUTHIECKHE M 3KOHOMMIIEeCKHe NIPUHIMIIE, MEPOBO3-
3peHHe U OOIIeCTBeHHbIEe HIeakl, HA KOTOPhIe OMMPAETCA COOTBETCT-
sylolnee HaIlMOHALHOE IIPABO).

1 Taeud P., Jopppe-Cnunosu K. OcHoBHREIE cHCTEMEI CcoBpeMeHHOCTH /
Iep. ¢ ¢p. B.A. Tymarmosa. — M.: MO, 1999.
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Takoit NoAX0/ N03BOJIAET IOHMMATD IO HAMMOHAILHOM IPaBOBOM
CHCTEMOI MCTOPHMUYECKH CJIOKMBIIYIOCH COBOKYIIHOCTL HOPM IIpaBa
OTAeNBHOM CTpaHHl, a TaKKe UCIoJb3yeMhEle B 3TOM cTpaHe MeXa-
HHU3MEI IPaBOTBOPYECTBa, IPaBOPEeaATU3anNK ¥ FOCYAaPCTBEHHOTO
NMPUHYKAEHUA, IPU3BAHHEIE 00€CIIeUN TS HailexKarnee QyHKIUMOHH-
poBaHIe U COBEPILICHCTBOBaHME AeHCTBYIOIIMX HOPM IIpaBsa.

C yueToM IIpUBeeHHBIX KpUTepUeB Obljla IIPefIOKeHa CIeAYI0-
mas KJaccuGUKAMUA «IIPABOBLIX CeMell COBPeMEeHHOI'0 MUpa» :

1) pomaHO-repMaHCKasA [IPaBOBasi CeMbs;

2) ceMba 001mero mpasa;

3) ceMbA COIMATMCTHYECKUX CUCTEM IIpaBa;

4) peIUTrHO3HBIE CUCTEMEI (MYyCyJILMAHCKOTO IIPABO).

PomaHoO-repMaHCKas (KOHTMHEHTAILHAsI) [IPABOBAs CeMbsI BKJIIO-
yaeT B ce0A HAIMOHAJIbHEIE CCTEMEI IPaBa CTPAH KOHTHHEHTAILHOM
Esponnt — ®paruun, l'epmanuu, Uranun, Ucnanuu, ckaeguHAB-
CKMX CTpaH, a TaKiKe psAJa HeeBpomeHCKUX cTpaH, choOpMHUDOBaB-
mueca B pycjle OCHOBHHIX MAeil M KOHCTPYKIIUM poMaHO-TrepMaH-
CKOIi IpaBOBOM CEMBH.

®opmMaM HAMOHAJILHOTO [TPaBa, BXOAAIINM B POMaHO-TepPMaHCKYIO
NPaBOBYIO CEMBIO, IPUCYINM eAUHBEIe UCTOpHYECKHe KOPHH U OCHO-
BOHOJIarampinye odimue NpaBoBLe MPMHIUIIL, YTO IPEeRONpeReInIo
M IeJIBIA pAL APYTHX BaXKHBIX aCIIEKTOB MX CXOACTBA U OOLIHOCTH.

Bxogainue B 3Ty IpaBoByIO CeMbIO CHCTEME! HAIIMOHAJILHOTO [Ipa-
Ba UMeEIOT UAEHTUYHYIO CTPYKTYpY. IIpaBo AenuTcsa Ha yacTHOe U
ny6nuyHoe. PasnuuHble HalMoOHAJIbLHbIE CHCTEMEI IIPABA BKIIOUAIOT
B ce6s cXOAHBIe OTPACIM OIpaBa, KOTOPHIE AeNATCA Ha 61u3Kue mo
CBOEMY COJepIKaHMIO IIPABOBLIe MHCTUTYTH, 00beIUHAIOIIME IPYII-
Ty OTHOPOAHLIX HOPM IIpaBa.

OcobeHHOCTHI0 pOMaHO-TepPMaHCKOI TPABOBOIi CEMBbH ABJISETCH
OAWHAKOBOE IIOHMMaHHe IPUPOAKI, CMEIC/IA ¥ 3HAYeHHUsI HOPMEI ITpa-
Ba Kak aGcTpaKTHO-BCeoGIero mpasuia NoBefileHusA, peryanpyolne-
T0 OMHOPOAHYIO COBOKYITHOCTH O0IIeCTBeHHBIX OTHOLIEHMIA.

Takoe noHMMaHMe IPHPOALI M XAPAKTEPa HOPMEI IIPaBa JIEKHUT U
B OCHOBe POMAaHO-TepMaHCKOI KOHIEMIIUY HOpMAaTUBHO-IIPABOBOTO
4KTa, HOpMaTHUBHO-NIPABOBOI AeATEILHOCTH r'OCYAapCTBA U COOTBET-
CTBYIoINei KoqupUKanUy AefcTBYIOMIEro npasa.

Pomano-repmanckye KofeKchl, ApYTHe 3aKOHH U MOA3aKOHHEIE
KTHl — 3TO OoIpeAesIeHHEIM 00pa3oM CHUCTeMaTU3HPOBaHHEIE (B TOM
WM MHOM cTerneHn) KOMIUTEKCH afCTPaKTHO-0BIIMX MPABOBEIX HOPM.
Py
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JelicTByI01mEe IpaBo CTPaH POMaHO-IeépMAaHCKOM ceMbH OTJINYa-
erca 60JIbIIOI YeTKOCTHIO, ONpeAeIeHHOCThIO, IIPOCTOTOMH, 0603pH-
MOCTBIO ¥ JOCTYIHOCThIO. Ero MoxHO serko peopMHpoBaTh U U3-
MEHHUTDb B Hy’>KHOM HallpaBJIeHUH.

PomaHo-repmMaHckoe paBo — 3TO MUCAaHOE MPaBo, COCTOsAIIEe B
OCHOBHOM M3 IICbMEeHHO 0(pOPMJIEHHBIX HODMATHBHO-IIPABOBHIX aK-
TOB (3aKOHOB ¥ MOA3AKOHHHLIX aKTOB).

OCHOBHOI1 MCTOYHMK IIPaBa BO BCEX HAI[MOHATIBHBIX CUCTEMaX ITpaBa
POMaHO-TepMaHCKOIl MPaBOBOI CEMbU — 3TO 3aKOH. 3aKOHBI IIPUHU-
MAIOTCA BHICIIUM IIPeACTABUTEILHEIM OPraHOM UM ITyTeM pedepeH-
gyMa.

Bricimeii opugu4ecKoi CHJION B CCTeMe HOpPMATUBHEIX aKTOB
31ech 00J1ajaeT MUcaHasA KOHCTUTYOUA (OCHOBHOM 3aKOH rocygap-
CTBA), KOTOPAas ABJIAETCA NPABOBOI OCHOBOM AJIA BCeX OCTAJIbHBIX
(KOHCTMTYLIMOHHEIX ¥ OOBIYHBEIX) 32aKOHOB M IOA3AKOHHBIX aKTOB.
KoHTposb 38 KOHCTUTYIIMOHHOCTBIO OOBIYHBIX 3aKOHOB M IOA3AKOH-
HBIX aKTOB OCYILIECTBJISAIOT CelalbHbIe KOHCTUTYIMOHHEIE CYABI.

TpaguUOHHO Ba)KHYIO POJIb B CUCTEMEe MCTOYHUKOB ITpaBa B Po-
MaHO-repMaHCKOIl IPaBOBOM ceMbe UrpaloT KOJeKCH — Kogudu-
OHUPOBaHHBIe HOPMATHUBHO-IIPABOBHIE AKTH! OTPACIEBOr0 XapaKTepa.
Xotsa oHM 00,1aJ210T IOpMANIECKOH CHJION OGBITHOrO 3aK0Ha, OJHA-
KO I10 CYLIECTBY 3aHMMAIOT LIeHTPAJIbHOE MECTO ¥ UI'DAIOT BEAYIIYIO
POJIb B COOTBETCTBYIOIEl 0TpaCcIy 3aKOHOAATEIbCTBA.

SHaYUTEILHYIO POJIb B KaUuecTBe HCTOYHMKA IIpaBa B POMaHO-Trep-
MAaHCKOM IIpaBOBOM CeMbe UI'DAal0T HOPMATUBHO-IIPABOBHIE AKTHI, IIPU-
HUMaeMble pa3JIMYHBIMY OpraHaM# UCIOJHUTEILHOM BIacTH (JeKpe-
Thl, IOCTAHOBJIEHUA, IUPKYISAPhl, HHCTPYKIIUM, PETJIAMEHTHI U T.X.).
Kak mpaBuio, Take HOpDMAaTHBHEIE AKTH IPUHUMAIOTCA «BO MCIIOJI-
HeHUe 3aKOHa» U HOCAT MTOA3aKOHHHII xapakKTep. IIpu 3ToM ocyime-
CTBJIAETCA CyAeOHEBII KOHTPOJIB AJ1A obecleyeHUsA COOTBETCTBUA IT0-
JOOHEIX IOA3aKOHHKIX aKTOB 3aKOHY.

O6BIuail urpaeT B cUCTeMe MCTOYHMKOB POMaHO-rePMaHCKOTIO ITpa-
Ba B OCHOBHOM BCIIOMOraTeJbHYIO POJIb, JOMOJHAA B HEOOXOAMMBIX
cJIyqadx geficTByIolIee 3aKOHOAATEILCTBO.

Cya B cTpaHax poMaHO-repMaHCKOIf IPaBOBOM CeMbH AeCcTByeT
Ha OCHOBe 1 B paMKaX 3aKOHa, [I03TOMY OH He o6J1afaeT IpaBOTBOD-
YeCKHMM [TIOJTHOMOYMAMH, He UMeeT IIpaBa Co34aBaTh HOBbIE HOPMEI
npaBsa. BMmecre ¢ TeM cyn o61azaeT 3HaUUTEeNbHOM cBOOOAOM B TOJ-
KOBAHMH IIPUMEHAEMBIX HOPMaTHUBHO-IPABOBLIX aKTOB, YTO 00YCJIOB-
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JnuBaeT BINAHUEe cyfe6HOI MPaKTUKU Ha IPaBOIPMMEHHUTEIbHEII
polecc ¥ pa3BUTHe AeHCTBYIOIEro mpasa.

B page cTpaH POMaHO-repPMaHCKOM IpaBoBOil ceMbM 0o6IMue IIPHH-
nMIbl IpaBa (MaeH ¥ eHHOCTH HaAIIO3UTHBHOrO IIpaBa u T.J.) UMe-
JOT CHJIy HOPM AeHCTBYIOLIEro IpaBa, a MPY KOJIJIU3UAX C IocJe-
xHuME — obnanatoT mpuopureroM. Iloxo6Has poss 06ImenpaBoBLIX
IIPUHIMIIOB OIIMpaeTCsA He TOJbKO Ha TPaAMIMHM POMaHO-repMaHCKo-
ro mpaBa, HO ¥ Ha 3aKpeIJeHHbIe B psijile COBpeMeHHKIX KOHCTHUTY-
Ui KOHTUHEHTAJIBHEIX CTPAaH eCTeCTBeHHO-IIPaBOBhle IPUHITUIIEL U
HOPMBI O IPUPOXKJeHHBIX M HEOTUYKJaeMhbIX MpaBax uejIoBeKa, Ipa-
BOBBIX IIEHHOCTAX M T.A.

ITo cymiecTBy peus MAET O TOM, YTO KOHCTUTYIMOHHO IIpU3HAaH-
HOe U 3aKpellJIeHHOe eCTeCTBeHHOe IIPaBo (B BUAE IPUHIIUIIOB eCcTe-
CTBEHHOI'0 IIPDaBa, eCTeCTBeHHBIX ITPaB ¥ cBO0OJ UesloBeKa M T.x.) Aeil-
CTBYeT KaK IIPHUOPHUTETHHIA UCTOYHHMK [TO3UTHUBHOTO IIPaBa.

IIpaBoBasi ceMbs «06miero nmpaBa» BKJIOYAET B ce6d HAIIMOHAIb-
Hiule cucTeMul npasa Auraum, CIITA, CesepHoit Upnauaun, Kana-
b1, ABcrpanun, Hopoit 3enanauu. B Hee BXOAAT U CHCTEMH IIpaBa
PAKa APYrUX a3sMaTCKUX M aQpUKAaHCKUX CTpaH — ORIBIOMX aHT-
JUHACKHUX KOJIOHHIA.

ITo cBOEMY IIPOMCXOKIEHMIO faHHASA IPABOBAA CEMbA BOCXOAUT K
aHrnuiickoMy npasy. O6lee IpaBo CIOKKMIOCH B BUJE COBOKYITHOCTH
CyRe6HEIX peleHU-IIperieleHToB. B 3ToM CMEIC/Ie MOKHO CKa3aTh,
YTO 061IIee MPaBO — 3TO COBOKYIIHOCTD Ka3yCHEIX IIPABUJI, JieXKa-
XX B OCHOBE KOHKPETHHIX CyAeOHEIX pellleHuH, KOTOPHe HMEeIOT
3HaueHue npeliefleHTa, 00A3aTeJILHOrO JJIA APYTMX CYXOB IIDH pas-
DellleHN N aHAJIOTMYHLIX e,

B npouecce dpopmMupoBanus obimero mpaBa KOpoJeBCKHe CYXbI
HCII0IB30BAIM HEKOTOPRIE IOJI0XKEHUA MECTHRIX IIPABOBHIX O0bIYAEeB,
Ipeobpasya U npucnocabauBas UX K CTPOTUM TpeGOBAHUAM HOBOL
CYRe6HOt IpoLeAyphI ¥ NPOIECCYaIbHOM GOPMEI.

Pumckoe npaso n ocHoBanHOe Ha HeM (IIepBOHAYAIBLHO TAKIKE U B
AHrnun) yauBepcuTercKoe opuArYecKkoe o6pasoBaHue He OKa3aJu
CKOJIBKO-HUOYAb 3aMeTHOT0 BAMAHUA Ha IPOLECC CO3AaHUA 061mero
IIpaBa.

Hopmu (paBuiIa) MpeneneHTHOro NpaBa 061afal0T TAKUMHE JOC-
TOMHCTBaMH, KaK KOHKPETHOCTH ¥ THOKOCTh, HO OHM Ka3yMCTUYHEI,
JIMINEeHE! ICHOCTH M YeTKOCTH aGCTPaKTHO-0BIIMX HOPM POMAaHO-



36 fAaBa 1 ¢ Teopus zocygapcrsa u npasa

JeicTByIomee MpaBo CTPaH POMaHO-repMaHCKOI CeMbH OTJIMYA-
eTcsa 60JILIIOI 9eTKOCTHIO, ONpeAeIeHHOCThIO, IPOCTOTO, 0603pH-
MOCTBIO ¥ OCTYIIHOCThIO. Ero MoKHO Jlerko pehopMHUpoOBaTh U U3-
MEHHTH B HY>KHOM HaIpaBJIeHUH.

PomaHo-repmMaHCcKoOe IpaBo — 3T0 MUCaHOEe IPaBo, COCTOsALIee B
OCHOBHOM M3 MHCbMEHHO 0OPMJIEHHBIX HOPMAaTHBHO-IPABOBRIX aK-
TOB (3aKOHOB ¥ HOA3aKOHHLIX aKTOB).

OCHOBHOIT MCTOYHMK ITPaBa BO BCeX HAIMOHAILHBIX CUCTEMAX ITpaBa
POMaHO-repMaHCKO# MpaBOBOIl CEMBbH — 3TO 3aKOH. 3aKOHK IPUHU-
MAIOTCA BRICITUM ITPeACTaBUTEILHEIM OPraHOM MM ITyTeM pedepeH-
AyMa.

Bricimeii ropuguyeckoii CUIOi B cucTeMe HOPMATUBHBIX aKTOB
3aech 001aJaeT nucaHasA KOHCTUTYLUA (OCHOBHOM 3aKOH rocymap-
CTBa), KOTOpas ABJISAETCA IPaBOBOI OCHOBOI JJIfA BCEX OCTAJIbHHIX
(KOHCTUTYIMOHHEIX ¥ OOBIYHBIX) 3aKOHOB U ITOA3aKOHHKIX aKTOB.
KoHTpoJsb 38 KOHCTHUTYIIMOHHOCTBIO OOBIYHEIX 3aKOHOB U ITOA3aKOH-
HEIX aKTOB OCYIIECTBISIOT Clel[ialbHEIe KOHCTUTYIMOHHEIE CYARI.

TpaguuMOHHO BaXXHYIO POJb B CHCTeMe MCTOYHUKOB IIpaBa B PO-
MaHO-repMaHCKOI IpaBOBOM ceMbe MrpaloT KOogeKCchl — Koxudu-
IUPOBaHHEIE HOPMATHBHO-IIPABOBHIE aKTHI OTPACJIeBOro XapaKTepa.
XoTa oHH 06J1aKAI0T IOPUANIECKOI CHIION 06EIMHOIO 3aKOHA, OXHA-
KO I10 CYLIECTBY 3aHUMAIOT LIEHTPAJIIbHOE MECTO ¥ UI'DAIOT BEAYIIYIO
POJIb B COOTBETCTBYIOIIIEH OTPaC/IM 3aKOHOAATeIbCTBA.

3HauNTeILHYIO POJIb B KaYeCTBe HCTOYHMKA IIpaBa B POMaHO-Tep-
MAaHCKOM ITpaBOBOM CeMbe UT'PAalOT HOPMATUBHO-IIPABOBHIE aKTHI, IIPH-
HHMaeMble Pa3JIMYHBIMU OPraHaMM KCIIOJIHUTEILHOM BJIAaCcTH (JeKpe-
THI, [IOCTAHOBJIEHHUA, IUPKY/IAPH!, WHCTPYKIIMH, PEIJIAMEeHTH! U T.A.).
Kak mpaBuo, TakMe HOpMATHBHEIE aKTHI IPUHUMAIOTCA «BO MCIIOJI-
HeHMe 3aKOHa» U HOCAT IIOA3aKOHHEIM xapakTep. [Ipu aToMm ocyme-
CTBJIAETCA CyAeOHBIi KOHTPOJIb A1 oGecreyeHUs: COOTBETCTBUA ITO-
JOOHBIX NOA3aKOHHEIX AKTOB 3aKOHY.

O6rIuait UTpaeT B cuCTeMe HCTOYHHKOB POMaHO-repPMaHCKOro 1pa-
Ba B OCHOBHOM BCIIOMOTaTeJbHYIO POJIb, ZOMOJIHAA B HEO6XOMUMEIX
cJIydaAx geMcTByIolee 3aKOHOZATEIbCTBO.

Cyn B cTpaHax pOMaHO-repMaHCKOM IIPaBOBOil ceMbU AeHCTBYeT
Ha OCHOBe U B paMKaX 3aKOHA, I03TOMY OH He 06J1afiaeT IpaBoOTBOD-
YEeCKMMH IIOJIHOMOYMAMHE, He HMeeT [IpaBa Co3JaBaTh HOBble HOPMBI
npasa. BmecTe ¢ TeM cyx o61asaeT 3aHaAUNTENbHOM CBOGOLOH B TOJI-
KOBaHHH IIPHMEeHAeMBIX HOPMATHUBHO-IIPABOBEIX AKTOB, YTO 06yCJIOB-
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JIMBAaeT BINAHUe Cyae6HOH IPAKTUKY HA IPABOIPHUMEHUTENIbLHEI
MpoLecC ¥ Pa3BUTHe JeHCTBYIOINEro nmpasa.

B psage cTpaH poMaHO-TePMaHCKOM MPaBOBO# CeMbH 00II1e MPHH-
LML OpaBa (HAeH U IeHHOCTH HaAIIO3UTHBHOrO IIpaBsa M T.J.) uMe-
JOT CHJIy HOPM ZeHCTBYIOIIEro npasa, a IpMU KOJJIH3UAX C IMocJe-
FauME — obnagator npuopureroM. Ilono6rasn pons 06menpaBoBEIX
MPUHIIUIIOB OIMPaeTCd He TOJBKO Ha TPAIUIIUK POMaHO-TePMaHCKO-
ro mpaBa, HO ¥ Ha 3aKpelljJleHHEIe B PAJie COBpeMeHHKIX KOHCTHTY-
M KOHTMHEHTAJILHEIX CTPAH eCTeCTBEHHO-IIPABOBhIe IPUHIIUIIEL U
HOpPMHI 0 IPHUPOXKAeHHBIX X HEOTUY KJaeMbIX IpaBax uejoBeKa, IIpa-
BOBBIX LIEHHOCTSAX U T.J.

Ilo cyimecTBy peyub HAET O TOM, YTO KOHCTHTYIIMOHHO MIPU3HAH-
HOe ¥ 3aKpeIlIeHHOe ecTeCTBeHHOe ITpaso (B BUAe IPUEIMIIOB ecTe-
CTBEHHOTO ITPaBa, eCTECTBEHHEIX IIPaB U CBOOO YeJIoBeKa M T.X.) Jeii-
CTBYeT KaK MPMOPHUTETHHIA NCTOYHMK IIO3UTHBHOIO IIpaBa.

IIpaBoBas ceMbst «00mIero mpaBa» BKJIIOYAET B ce0s HAITMOHAIB-
HEle cucTeMul npaBa Aurianu, CIIIA, Ceseproit Upnauguu, Kana-
Iel, ABcrpanuu, Hosoit 3enanguu. B Hee BXOAAT U CCTEeMHI OpaBa
pPafga APYruX asMaTCKUX M appHKAHCKUX CTPAH — OGBIBIOUX aHT-
JMMCKHUX KOJOHMM.

ITo cBoeMy DPOMCXOXKISHUIO JaHHASA IPABOBAs CEMbS BOCXOAUT K
aHrymMiickoMy mpaBy. O6IIee IPaBoO CJIOKUIIOCH B BUAE COBOKYITHOCTH
CymeOHEIX pellleHHii-IIpeneieHToB. B 3TOM CMEIC)Ie MOXKHO CKa3aTh,
4TO0 06mIee MpaBo — 3TO COBOKYIHOCTh Ka3yCHBIX OPaBHJI, JeKa-
IIXX B OCHOBE KOHKPETHEIX CyAeOHBIX pelneHui, KOTOphie HUMelT
3HayeHUe ImpeleaeHTa, 0653aTeJIbHOrO AJIA APYTHUX CYAOB IIDU pas-
pellleHUH aHAJIOTHYHEIX AeJl.

B npouecce popMupoBanus o6lrero npasa KOpPoJeBCKUe CYIbI
MCIOJIb30BAJIM HEKOTOPKIE MTOJI0MKEeHNUA MECTHBIX IPaBOBBIX OOLIYaEB,
npeobpasys u mpucHocabJuBas UX K CTPOrMM TPeGOBaHUAM HOBOM
CynebHOM mponeAypH M IpomeccyalbHoH GOPMEL.

Pumckoe mpaso ¥ 0OCHOBaHHOe Ha HeM (IIePBOHAYAJIBHO TAKIKE U B
AHrinn) yeEMBepCcHUTeTCKOe I0pUAMIecKoe 06pa3oBaHye He OKa3aiu
CKOJIbKO-HMOY /b 3aMEeTHOr0 BAMAHUA Ha IIPOIecC CO3TaHuA o0mero
Ipasa.

Hopmr (mpaBuia) npenefeHTHOro npasa o61aal0T TAKUME LOC-
TOMHCTBAMH, KaK KOHKPETHOCTH M THOKOCTD, HO OHM Ka3yMCTHUYHHI,
JIMIIIEeHB! ACHOCTH U 9eTKOCTH abCcTPaKTHO-06MMX HOPM POMAaHO-
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repMaHCKOro0 IpaBa. OTO IPENATCTBYeT KoAuGUKALUK IpeLiefeHT-

HOTr'0 IpaBa o o6pa3ny poMaHO-repMaHCKHUX KOJAEKCOB.

C yJeToM CII0KUBIIEICA B AHIIMM MepapXUM cyAeOHbIX MHCTaH-
M JefCTBYET «IIPaBMUJIO IpeleleHTa, COrJIacHO KOTOPOMY:

1) perneHusa majaTh IOPAOB (BBICIIE# CyAeOHOI MHCTaHIIMK) COCTaB-
JAAI0T 06s3aTeNbHElE IPeleJeHThl 414 BCeX APYTHX aHTIMHCKUX
CcyHoB (HO He JJIA Hee caMoii);

2) perneHus AnelNAIMOHHOIO CyAa COCTABIAIOT 00A3aTe bHEbIe IIpe-
LIeleHTH JJIA Hero CaMoro ¥ JJs BCeX HUIKEeCTOAIIUX CYAOB;

3) pernenus Bricokoro cyzna cocraBaaioT 06A3aTebHbIE TPeLeAeHThI
JUISL BCeX HMIKECTOALIMX CYAOB; XOTS 3TH PeLIeHUs He ABIAIOTCS
cTporo o6s13aTeIbHBIMU 14 PA3IUYHBIX OTHAe]eHuil caMmoro Bei-
COKOrI'0 CyAa, OZHAKO OHM MMEIOT QA HUX Ba)KHOe 3HaYeHUe U,
KaK OpaBMJIO, YIUTHIBAIOTCA UMHU;

4) oKpy’KHBIe ¥ MaruCTpaTCKHe CyAbl 00A3aHEl Clef0BaTh Ipele-
JEeHTaM BCeX BBIIIECTOAIINX CYAOB, & MX COOCTBEHHBIE PeIIeHUs
He CO3/AIOT IIpeleAeHTOoB.

Cynbs, pemas xejo, 0643aH cllef0BAaTh MMEOILIEMYyCA NMpeLefeH-
Ty. IIpn aToM oH moab3yeTcs 601610 CBOGOAOI YCMOTPEHUS B TPAK-
TOBKe BOIIpOCa O CXOACTBE PacCMaTPMBAaeMOro Aeja C yKe paspe-
IIeHHBIMH AenaMu. IIpu oTcyTeTBUMM Hage)Kalero npereaeHTa u
COOTBETCTBYIOLIE HOPMBI CTaTYTHOI'O IIPaBa (3aKOHOAATEILCTBA) CYAbA
caM ompejejAeT NPaBONPHUMEHUTEILHYI0 HOPMY (Ka3yCcHoe IIpaBM-
JIO) AN1A pelleHUsA pacCMaTDMBAEeMoro feJja.

ITocne cyne6HO# MpaKTHKH (IIpeleJeHTHOr0 IIpaBa CyA0OB) KaK
MepBOro ¥ OCHOBHOI'O MCTOYHMKA aHIJIMICKOro IpaBa B KauyecTBe
BTOPOT'O MCTOYHMKA aHIVIMICKOro IpaBa IIPM3HAETCA CTaTyTHOE Ipa-
BO — 3aKOHHI ¥ MIOA3aKOHHbBIE aKThI.

B BenukoGpUTaHUM HET MMCAHON KOHCTUTYIIUM, U MO « AHTJIMI-
CKOIf KOHCTHTyOMeli» HMeeTCS B BUAY COBOKYIIHOCTb HOPM 3aKOHa
M MpelefeHTHOro IpaBa, OIpeAelsoINX CUCTEMY ¥ IPABOMOYMS
OpraHoB rocyfapCTBeHHOI BJIaCTH, IPaBa ¥ CBOGOALI MOAAaHHBIX.

3aKoH (aKT IapJaMeHTa), COrJIaCHO aHITMACKON TPagUuLMK U CJI0-

JKMBIIEMCA I0PUAMYECKOI SOKTPUHE, CYUTAETCHA BTOPOCTEIIEHHEIM

HMCTOYHMKOM IIPaBa, KOTOPHI BHOCUT JHUIOb PAA MOIIPABOK M JOIMOJI-

HeHHUI K mpaBy, CO3XAaHHOMY CyHAeOHOH mpakTHKOI (T.e. K mpele-

JeHTHOMY npaBy). PopMaIbHO 3aKOH MOXKET U3MEHUTDh UJIU OTMe-

HHUTBH HOPMY IIpeliefleHTHOrO NpaBa, i PN KOVIJIM3HH C IpelefeH-

TOM NPHOPHUTET MPHUHALJIEXKHUT 3aKoHY. Ho dakTHYecKM camo
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JefiCTBHe 3aKOHA OCYILOECTBJAETCA B PYCJe U B KOHTEKCTE ero Cy-
JeGHO-MperieIEHTHOr0 TOJTKOBAHNSA ¥ MPUMEHEeHH!s .

ITop3axkoHHBIE aKTHI («BO MCIIOJTHEHME 3aKOHA» ) M3KAIOTCA Opra-
HaMH MCIHOJHUTEJbHOM BJIACTH JHUIOb B MOPALKE Pealu3allMu [Ipa-
BOMOYHIA, AeJlerHPOBAHHBIX UM HmapiaMeHToM. IIpu aToM cyanl 06-
J1aflaloT IPaBOM B HAa/UIEXKAIIUX CAYyYaAX OTMEHATh aKThHI HCIIOJTHHU-
TeJIbHOM BJIaCTH.

Asnrnmiickoe o61ee mpaBo moJIyduso 60Jb1I0e pacIpocTpaHeHne
B mupe. IIpu aToM psax monoxkeHuit aHrauiickoro obimero npasa B
npolecce KX PaCIPOCTPAaHEHUA M pelellMH B APYTUX CTPaHaxX mpe-
TepreBaJ onpejeeHHbBle MU3MeHeHUA IOJ Bo3AefCTBHEM MEeCTHRIX
YCJIOBMIA U TPaAUIIUIA.

ITocne gocruxenus HesaBucuMocTi B CIIIA HekoTOphIe IITATH
OTKA3aJIUCh OT aHIVIMHCKOTO ITpaBa ¥ MPUHAIN KOAEKCH 10 POMaHo-
repMaHcKoMy obpasny. Ho moroM B eaoM Bo3o61afana TpagUIuA,
u CIIIA ocranuchk B cucTeMe o6Iero mpasa, 3a MCKJIIOUYeHHEM IITa-
ra JlyusuaHa, mpaBo KOTOPOr'o TATOTeEeT K POMaHO-IePMaHCKO# mmpa-
BOBOI ceMbe.

IIpaso CIIIA, kak 4 aHraMiicKoe npaBo, — 3TO, IIpeXxJie BCero,
npaBo cyAe6HOi IPAKTHKH, T.e. peleJeHTHOe NPaBo. 3aKOHH K
TIOA3aKOHHEIE aKTHI MIPAIOT BCIIOMOraTeJbHYIO POJIb B Ka4ecTBe J0-
MOJNHEHUA K mpelefeHTHOMY npaBy. OgHako, B OTJIHYMeE OT aHT-
JUACKOro, aMepMKaHCKOe [IPaBO COCTOMT B ToM, UTo KoHcTHTY I MA
CIIIA (1787 r.) B KauecTBe OCHOBHOI'O 3aKOHA CTPaHB! BO3BHIMIAeTCS
Haj ofIIMM IIPaBOM K ONpejeiAeT OCHOBH aMePMKAaHCKOro obige-
CTBa U roCyZapCTBa M BCEro AeHCTBYIOIIEro npasa.

BosuukHOBeHHE COMAMMCTUHIECKHX CHCTEM 3aKOHOAATEILCTBA
CBA3aHO ¢ nosBaeHErneM B XX B. COIMANUCTHYECKHUX CTPaH H CO-
OTBeTCTBYIOILIEro 3aKOHOAATelbcTBAa — cuepBa B Poccuu (1917 r.),
a mocye Bropoit MupoBoit BOMHEI M B 11eJI0M pafe cTpaH Bocrounoit
Esponmi, Asuu u JIaTHHCKOI AMepDHKH.

B nurepaTtype (oreuecTBeHHOI U 3apy0e;KHOI) TP XapaKTepPHC-
TUKe Pa3IMYHBIX HAIMOHAJBHBLIX CHCTEM 3aKOHOAATEIBCTBA COLMA-
aucrtuyeckux crpaH (CCCP u apyrux 3apy6e’KHBIX COILMAJIMCTH-
YECKUX CTPaH) OOLIYHO M'OBOPAT O «COIMATHCTUIECKOM IIPaBe», «Ce-
Mbe COI[MaJTUCTHIECKOro IpaBa» U T.A.

OTH TepMHUHHI X MOHATHUA HeJb3d IPU3HATH afleKBaTHBIMH, II0-
CKOJIBKY pedYb MAET 0 3aKOHOJATeJbCTBe (TaK Ha3hIBAEMOM «II03M-
THBHOM IIpaBe» IIPH COLMAIM3Me), KOTOpOoe IO CYyTH CBoeil HOCHJIO
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HeITpaBOBOM XapaKTep, BRIPAYKAJIO HeJIX U YCTPeMJIeHUS aHTHUIIPaBO-
BOI MAE0JOTHH, MOJUTHKH U IPAKTHKM 6€CKOHTPOJIbHO OpaBAlneit
KOMMYHMCTHYECKOMH HapTUH.

HenpasoBas nprpoja COOUATUCTIYECKOTO 3aKOHOAATEIECTBA I10-
Pa3HOMY HPOABIAJACEH B Pa3HHIX COMMAJIMCTHIECKHUX CTpaHaX Ha
Pa3HBIX 3TANax MX cylmecTBoBaHHA. CrieKTp pasiIUYMii 34ech BeChb-
Ma BeJIMK K PasHoo0pas3eH — OT NPAMOI0 PEBOJTIOMUOBHOr0 HACH-
JINs, He CBA3aHHOr0 HUKAKKUMHM 3aKOHAMHE, JO «['0CyAapCTBa COIMa-
JINCTHIECKOM 3aKOHHOCTH » ¥ IOMCKOB «COIHAJIM3Ma C YeIoBeyec-
KHM JUIOOM».

OnpegenerHOe BIXARNE Ha COAePKaHMe K XapaKTep HallMOHATb-
HBIX CHCTEeM 3aKOHOAATEJbCTBA B Pa3HBIX COLMAINCTHYECKHX CTPa-
HaX OKa3bIBAJIM TAaKIKe UX IIPaBOBOe IIPOIILIOEe, YPOBEHD MX IMPABOBO
Pa3BUTOCTH, CJIOKHBINHNECS IIPABOBHIE TPDAAULIUH U T.[J.

3aKOHOAATEILCTBO ITOCJIEBOEHHBIX COMATHCTHYECKHX cTpaH Bo-
crogHoit EBponsl (¢ Mx 3HaYHTEIbHEIM IIPABOBBIM ITPOIILIEIM) 3aMeT-
HO OTJIMYAJIOCH OT 3aKOHOJATEECTBA A3UATCKUX COMUATMCTHUECKUX
cTpaH, rfe IpaBo U A0 lepexoja K COLHaIU3My HaX0oAMJI0Ch B He-
Pa3BUTOM COCTOSHHM M HE MIDPAJIO CYIIECTBEHHOM POJHM B KU3HHU
obmecTsa. IIpaso gopeBoonuoHHOM Poccuu, KaK M JOCOIMAIUCTH-
YeCKoe MPaBo COLMATNCTHYECKUX cTpaH Bocrounoit EBporntl, pas-
BHBAJIOChH B 1[€JIOM B pycJje X B pAMKaX POMaHO-repMaHCKO# IpaBo-
Boif ceMbH. BiuaHueM 3TOro MpoIwioro 00ycjIoBIeHE TAKHe aceK-
THI BHEIHEr'0 CXOACTBA €BPOMEMCKUX COLUATUCTUYECKUX CHUCTEM
3aK0HOAATENbCTBA ¢ opMaMU pPOMaHO-TepPMaHCKOIO IIpaBa, Kak 00-
IIaA TEPMHUHOJOTMSA U IIPUEMBl FOPUAMYECKOM TEXHUKH, BO MHOTOM
OAWHAKOBHle KOHCTPYKIMU B 00J1aCTH CHCTEMHl MCTOYHHMKOB Aeii-
CTBYIOIIEr0 «IO3UTHMBHOIO IPaBa* M ero CTPYKTYPHI (ZeleHHe Ha
OTpaciIK, MHCTUTYTHI M HOPMBI), aHANIOTMIHEIE ITPeACTABICH! 0 HOpMe
¥ HODMATHUBHBIX aKTaX, OTCYTCTBHe IMpelleleHTHOTO IpaBa, OTPHIa-
HHe 3BaYeHMs cyfe6HOif MPaKTUKM B KayeCTBe UCTOYHUKA IIpaBa,
He3HAYXTeNbHAA POJIb O0KIYAA U T.X.

OpxBako, cxoeil TepMUHOJOrKeH 0003HaYaAINCh KauyeCTBEHHO
Pa3IHYHbIE ABJIEHHUS, TIOCKOJIbKY OJ0KEHUA COLHATIUCTHYECKOr0

. 3aKOHOZATEILCTBA [0 CYINECTBY OTBEPrajii OCHOBLI IPaBa U HOCHJIK
HeKJapaTHBHBIN, «bacagHBI» XapaKTep.

Tak, coBeTCKOe MpaBo He 06peJio BEICOKO3HAYHMMEII CTaTyC, a CTa-

JI0 «OroCy/lapCTBEeHHEIM», T.e. IPUIATKOM IoCyAapCTBeHHOIl Biac-
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tH. IIpaBo B roAkl COBETCKOIt BJIaCTH HecJIo Ha cebe ImeyaTh TOTAJIH-
TapHOI'0 CTPOA U KOMMYHUCTHYECKOR uaeonorun. OHo opunmain-
HO TPAaKTOBAaJIOCh KaK «0TMUpalolnee», o0peueHHOE HA TO, YTOGH! B
KOHIIe KOHIIOB, IPH KOMMYHM3Me, BOOGIOe COITH Co CeHH obime-
CTBEHHOM YKU3HM. ITH CIIOCOGCTBOBAJIO MPABOBOMY HUTHIM3MY, Ipe-
HeOpeKeHUIO ITPaBoBEIMM (GOPMaMU BO MMA BHICIIUX KOMMYHHUCTH-
YeCKUX MHTepecoB. B IesloM coBeTCKOe IIpaBo CTPOMJIOCH He A
MPENATCTBUSA OCYIIEeCTBIeHNA 6eCKOHTPOIbHOM BIACTH IAPTOKPAaTHH,
a B I[eJIAX ero JieraJusalli ¥ CO3XaHUA IS 3TOrO «IPAaBOBLIX OCHO-
BaHWH».

C navasna 90-x rr. coqManuCTHYECKHe CTPAHBI BCTYIIIM B HOBRIM
(mocTconUaANUCTHYECKUIi) IePHUOL CBOEro PasBUTHA, 03HAMEHOBaH-
HHBI PaJUKaJIbHEIMM 3KOHOMHUUYECKHUMHM, HOJUTHYECKHMHU M Ipa-
BOBBIMH TPeo0Opa30oBaHUAMM, IeJb KOTOPHX — YTBEepXKAeHHE I'oc-
MOACTBA IIpaBa, IpaB M CBOOOA Yel0BeKa U rpaykgaHuHa, GOPMHUPO-
BaHMe DHIHOYHOM 3KOHOMHUKU, IPa’KJaHCKOr0 001necTBa, JeMOKpa-
THYECKOro MpaBoBoro rocyaapcrsa. Ha repputropuu 6nismero CCCP
M OBIBIDMX COMMAIHCTHYECKHUX cTpaH BocTouHoit EBponkl BOSHHMK-
JIN HOBHIE CYBepeHHLIe roCyAapCTBa, B KOTOPHIX GOPMHUPYIOTCS HO-
Bble HAMOHAJIBHEBIE CUCTEMHEI IIPaBa. JTOT HPOIECC B Pa3HLIX CTpa-
HaX NIPOTEKaeT ¢ Pa3jJWYHON HHTEeHCUBHOCTHIO, HO B II€JIOM BCe OHH
JOCTHUIJIN OIpefieJIeHHLIX YCIIeX0B Ha HOBOM 3Talle CBOEro IPaBoBOI0
Pa3BUTHA (IPUHATHE HEOBHIX KOHCTUTYLMH, KaueCTBeHEOEe N3MeHe-
HHe 3aKOHOAATeJbCTBa, IPUHATHE PAKa HOBHIX KOAEKCOB, IPU3HA-
HHe U 3aKpelJIeHHe B HAIMOHAJIbHEIX CHCTEMaX IIpaBa MeXXAyHa-
POOHBIX IPUHIIMIIOB ¥ CTAaHAAPTOB B 06,1aCTH IIPaB YeJOBEKa, ydac-
THe B [Ipollecce eBpOneicKoi MHTerpaluu U T.4.).

ITocne pacnaga MEPOBO# COMUAINCTHIECKOH CHCTEMH (TaK Ha-
3bIBAEMOT'0 «ColljIarepsA») Ha [TO3NIHUAX comuanuama ocratuch Ku-
Taif, BrernaMm, CeBepuas Kopes u Ky6a.

IIpaBoBoe pa3BHUTHE 3THX CTPAH A0 MX IIepeXoja K COLHaIN3MY
OCYINECTBIANOCH B GopMax M HAITpaBJIEHUAX, XapaKTEPHBIX AJIA PO-
MAaHO-IepPMaHCKOTO ITpaBa.

Ilopg «MycyIbMaHCKMM OPABOM» (IIapHAaTOM) HMeeTCA B BULY
NPaBOBOM aCIeKT MCJIaMCKOM peJMI'MM, BOSBHUKHOBEHHME KOTOPOM
CBSI3aHO ¢ UMeHeM npopoka Myxammena (VII B.). Ilapuar («nyTs
CIIeXOBaHUA») — 3TO IIO CYTH CBOEH peIUruo3HbIi (60KeCTBEeHHEII)
3aKOH, JMKTYyeMEbIi BepyomuM. OH oTpakaeT COBOKYITHOCTh NpeJ-
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MHCAHUI O TOM, YTO OHM JOJXKHEI M Yero OHM He JOJIYKHEI JeJIaTh.
B ocHOBe mmapuaTa, KaK ¥ IPYTUX PeJIUTIH03HO-HOPMATUBHBIX CHC-
TeM (MHAYCCKOro IpaBa, HyAeHCKOro npasa, mpasa pAja crpaH Jlaib-
Hero BocToka), JIeKUT Uled PeJIUTrHO3HBIX 00a3aHHOCTEMH YeloBeKa,
a He ero npas.

HcrouHnkaMu MyCyJIbMaHCKOro ItpaBa saBiaioTcsa: Kopad — cBa-
ImeHHAsA KHUra UcjJaMa ¥ OCHOBa MYCYJbMAaHCKOTO IIpaBa; CYHHA —
COBOKYIHOCTD MPeJaHMii 0 BEICKa3LIBAaHUAX U AeslaX NMpopoka My-
XaMMeZa, MMeIOIUX MPaBoBOe 3HaAYEeHHeE U ABISIOLINXCA OCHOBHEI-
MUK MCTOPMYECKHMH MCTOYHMKAMHK MYCYJIbMaHCKOIO IIPaBa; HOXK-
Ma — ofImee (egMEOe) MEEHKE aBTOPUTETHHIX IPaBOBEOB KCIaMa;
KHSC — CYXXJIeHHe [T0 aHAJIOTMH B BOIIpOCax IIpaBa.

Kopan 1 cyHHa — OCHOBHBIe HCTOPHYECKHME UCTOYHUKY MYCYJIb-
MaHCKOTIO IIpaBa, He[IOCPeACTBEHHO CBsA3aHHBIE C UMeHeM Myxamme-
na. ITocne cmepr Myxammena (B 632 r.) comepxanue MycyJabMaH-
ckoro npasa B VII B. GuLJI0 OMOJHEHO €ro CIOABHKHHUKAMH LEeJIbIM
PAXOM HOBHIX II0JIOYKeHHUI Ha OCHOBe ToaxKoBaHuA KopaHa u CyHHEI.
OmHako noTpeOHOCTH O6IeCTBeHHOM KHU3HH TPeOOBaIM AaJIbHEHIIIero
PasBUTHA IapHaTa, KJ1acCMPUKAIUN U CUCTEMaTH3aIlMH ero IIpUH-
uuroB ¥ HopM. Permenuio 3tux 3agayd B VIII—X BB. 66ly1a IOCBAIIEHA
JesTeJbHOCTD IIPABOBEIOB — 3HATOKOB MCJIaMa U OCHOBAHHEIX MMK
Pa3JMYHBLIX PABOBHIX IITKOJI.

B cBoeM TonkoBaHuu KopaHa ¥ CyHHEI MyCcyJIbMaHCKKe IIpaBoOBe-
bl Pa3HBIX ITKOJ (TOJKOB) OMHUPAJIUCh Ha MOOIIPABIIKIICA IPOPO-
KOM IOPMHIUMN «UAKTHUXAL» — CBOGOJHOE YCMOTpEHMe CYAbH B CIIY-
YafgX YMOJTYAHUA APYTUX UCTOYHHUKOB OTHOCHUTEIBHO pacCMaTpUBa-
eMoro gena. ToskoBaEMe MyCyJIbMaHCKMMU ITpaBoBexaMul KopaHa u
CYHHBI Ha OCHOBe 3TOr0 IpUHIOUMNA PaKTUUYECKU COIPOBOXKAAIOCH
YCTaHOBJIEHHEM MMM HOBHIX HODM ImapHarta. ¥ CHIMSIMH 3THUX Ipa-
BOBeZoB Ob11M copMyIMPOBaHE! OCHOBHBIE IPUHIMIIEI M KOHKPET-
HEle HOPMHI (110 MPENMYIECTBY — Ka3yHNCTHYECKOro XapaKTrepa) My-
CYJIBMaHCKOrO IIpaBa.

B kauecTBe 06miero (1 o6IMenIpUHATOr0) IpUeMa TOJKOBAaHUA U
NIPYMEeHeHH IIapuaTa MyCcyJbMaHCKMMH MpaBoBefaMH ObII MpH-
3HaH KUAC — Crocob cy>KAeHN o MpaBe 0o aHaysornu. BaxxHoe 3Ha-
JeHMe KHudAca (KaKk MeToza ¥ OTHOBPEMEeHHO KaK MCTOYHUKA IIapHa-
Ta) COCTOMT B TOM, YTO OH I03BOJIAET BOCIIOJHUTH IPO6eskl Kasyuc-
THYECKOr'0 MyCyJIBMAaHCKOro IIpaBa M «HaiTH» B CaMOM loapuare
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HeoOXOAUMYIO HOPMY AJA PelleHWA [0 aHAJOruu Jaboro geia
(B TOM 4HCIe — U B GyAyImeM), Kak Obl He Co3faBasd HOBOM HOPMEI 1
He Hapyuiad TeM caMBIM QUKIMKA MYCYyJIbMaHCKO-IPABOBOM JOKT-
PMHBI 0 GecipoGeILHOCTH IIapuara.

K XI B. oKOHYaTeNBHO CKJagbIBaeTca MAKkMa (obImee, co-
rjacoBaHHOe MHEHHe MYCYJbMaHCKUX OpPaBOBEeJOB, JOI'Ma IIapuaTa)
U IpeKpalnaeTcsa NepHOJ TaK Ha3hbIBA€MOro «abGCOTIOTHOIO UAMKTH-
Xajfia» — BpeMs MPAMOTo TOJKoBaHMsA KopaHa ¥ CYHHEI M CO3JaHUA
OCHOBHEIX TOJIKOB MycyJabMaHcKoro mpasa. C XI B. HauuHaeTcd me-
PHOJA TaK Ha3bIBAEMOI'0 «TaKJH-Za» — AEeHCTBUA IIapUaTa Ha OCHO-
Be y)Ke CJIOXKHUBIIeCH TpaAuMLIMKU U JOorMul uaxMa. C aToro Bpe-
MeHM IpHM3HAaeTCs MPaBOM TOJBKO TO, YTO IPHHATO M 0X0OpeHO
HUIKMOIA.

OpHako pasBUTHE MYCYJIbMaHCKOI IPaBOBOM JOKTPUHBI, a BMeC-
Te C Helf ¥ HOPM IapHaTa MPOoJ0J’KaJIoCh U B OCTIeLYIOIe BeKa.
9TOoMy Pa3BUTHIO COLEHCTBOBAJIO TOJKOBAaHNE U IIPUMeHEeHMe I0JI0-
JKeHMH ImapMaTa ¢ Y9eTOM «yCJIOBHil, MecTa M BpeMeHHK » . Biaroga-
PA TAKOMY MOAXOAY HOKTPHUHOM OBIJIO KOMYIIeHO NPMMeHeHNe He
MIPOTHBOpEYAIIUX KMcIaMy oObrdaes, corjalueHui CTOPOH, aAMUHUC-
TPATHBHBIX perjaMeHTOB. XOTA 3TH IpaBoBble GOPMEI M OCTAIOTCSA
BHe CaMOif CUCTeMBI MYCYJILMAHCKOr0 IpaBa, 0AHAKO IPUAAIOT eMY
60J1b1IyI0 rHGKOCTE M IPUCIOCO6I51€MOCTh K PA3IMYHBIM YCIOBUAM
¥ [TI03BOJIAIOT BOCIIOJIHATD €ro IIpobesibl.

locynapcTBeHHas BiIacTh, COrJIACHO MCJIaMy, — He IOCIOAMH,
a cayra npasa (I1apuaTa), [I03TOMY OHa He MOXKET ITOCPeICTBOM CBO-
€ro 3aKOHOJaTeJbCTBA M3MEHATH IIapHAT M TBOPUTH HOBOE IIPABO.
Ho ona ponxHa cefuTh 3a cobofeHneM TpeOoOBaHMI ITapUaTa U B
LieJIAX OXPaHkE! 06IIeCcTBEHHOT0 NOPALKA MOXKeT IPUHUMATh COOT-
BETCTBYIOIOME PEIIeHUA M aKTHI.

1.9. UCTOYHMKM POCCMUCKOrO NpaBa

B ropuauyeckoii Hayke NMOHATHE «UCTOYHUK NpaBa» ABJIAETCH
BecbMa OUCKYCCHOHHBIM. B Hay4yHBIN 060pOT 3TO NMOHATHE BBEIM
PHMCKHe I0puCcThHI. YI3BeCTHRII pUMCKUIA IOpUCT, OPaTOp M roCcyAap-
crBenHblil gearens Mapk Tynnuit [luneposn (106 r. go H. 3. — 43 1.
-0 H. 3.) B cBoeii pa6ore «0O6 opaTope», OMNCHIBasA OTBETHYIO PedYb
Kpacca ykaseiBaer ciaenyioniee: «J1a 6cAK020, KMo uljem 0CHO8 U
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UCmoYHUKO08 npaea, o0Ha xruxuya XII mabauy eecom caoezo as-
mopumema u o0uJluLeMm NOAb3bL BOUCTUHY Nnpesocxodum ece 6UbAUO-
meku écex ¢unocogoe».

A pumckuit ucropuk Tur JIuBuit (59r. goH.3. — 17r.H.3.)B
cBoeii paGote «HMcropusa Puma oT 0CHOBaHMSA ropoja» Ha3BaJl 3aK0-
HbI XII TabauIL « MCTOYHUKOM BCEro IIyGJIMYHOro ¥ YaCTHOrO IIpaBa»
B TOM CMEICJIe, YTO OHM MPEACTaBIAIN CO00i «IIaBHYIO OCHOBY Aeii-
CTBYIOIIEro mpaBas2.

TaxuM 06pa3oM, MMOHATHE UCTOYHUK MIpaBa y2kKe B aHTUYHOE Bpe-
MA aKTUBHO MCIO0Jb30BAJIOCH MHOTMMU HCCJIeL0BaTeIAMU B CMBICIIE
OCHOBEI, Ha 6a3e KOTOPOH IOJIy4YaeT pa3BUTHe IIPaBO OIpefeJeHHOM
CTpPaHEL.

Poccmiickoe mpaBo Kak KaueCTBEHHO CBoeoGpasHas CHCTeMa
uMeeT CBOM ciienuduyeckne GopMEI, KOTOPHIe IIPEACTABIAIOT CO-
60if COBOKYIIHOCTb Pa3HOOOPa3HBIX IOPUAUYECKUX MCTOYHUKOB, CIIO-
co0 opraHM3aMy o0IIMX IPABUJI IOBEAEHUA, PErYAUDPYIOLINX COOT-
BETCTBYIOIOMe O6GIIecTBeHHBIe OTHOIMEHUSA. JTO IPeHMYINEeCTBeHHO
HOPMAaTHMBHBIE aKThI, IPABOBhLIE 00RIIaN, HOpPMATHUBHEIE KOTOBOPEI. BEI-
60p dopMEI IpaBa 00YCIOBIUBAET IOPUAMYECKYIO CHIIY JAHHOTO pe-
TyJATOpa, MECTO M POJIb B [IPABOBOIL CCTeMe, ero 3p(HeKTHBHOCTS.

Pa3uyaoT HCTOYHUKH IPaBa B TPEX CMBICIAX: MATEPHAIBHOM,
HM[eoJIornyecKoM U GopManbHO-IopuandeckoM. Mcmounuk npaea 8
MamepuaibHOM CMbLCIe IOKa3BIBAET, OTKYAA OABIAETCSA [IPABO,
B YeM ero NepBOOCHOBA. Pedb HET 0 MOCTOAHHO Pa3BUBAloOIIeics 1
BOCIPOM3BOASALIEMCA CUCTEMC COLUATBHO-9KOHOMIUYECKHUX OTHOLIE-
HUM, MaTePHAIbHLIX X HHEIX TOTPEOHOCTAX. OTUM XapaKTepHU3yeT-
cA conuasbHaA 00yCI0BIeHHOCTD IpaBa, KoTopad dopManu3yercs
odUIHANBEHBIME I'OCYaPCTBeHHEIMHM OPraHaMHM, OCYLIEeCTBIAIONIM-
MM [IPABOTBOPYECKYIO AeATeNbHOCTD.

Hcmounuxk npaea 6 udeonozuieckom cmbiClle — 3TO IIPaBOBOE
co3HaHue ofbInecTBa, B3rIAABLI, UJeH, IOPUAUYECKHEe NOKTPHMHEI,
ImoJ Bo3AeiicTBMEeM KOTODHIX co3faeTcs mpaso. ['ocrmoacreylomasn
IIpaBoBas UAE0JIOrMs — Ba’KHeIas mpeanocslIKa GopMHUpPOBaHUSA

mpaBa.

! ITuyeporn Mapx Tyanuii. Tpu TpakTaTa 06 OpaTOPCKOM HCKyccTse /
nep. ¢ nar. @.A. Ilerposckoro, U.II. CrpeasEuKoBOi, M.JI. Tacnaposa;
nox pex. M.JI. T'acnmapoBa. — M., 1994. C. 113.

2 Iur. mo: Heanos C.A. COOTHOIIEEMe 3aKOHA M IOA3AKOHHOTO HOP-
MaTHBHOro npaBoBoro akra Poccuiickoit ®enepauuu: MoHorpapusa. —
M.: Hapongsiit yaurens, 2002. C. 7-8.
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B g¢popmanvro-topudureckom cmviciie UCMOLHUK NPAa8a NpeicTas-
nsieT co60M BHEIIHIO GOPMY BRIPAXKEHU U CYIeCTBOBAHUSA IPABO-
BbIX HOpM{ MlcTOYHMKY IpaBa — UCXOAAIONE OT FOCYAAPCTBA HIIH
npu3HaBaeMble UM 0GULUATBHO JOKYMEHTaIbHEEIE CIIOCOOH BHIpa-
JKeHUSA U 3aKpeIlVIeHNs HOpM IpaBa, IPUAAHNA UM IOPUAUUECKOTO,
00m1e0043aTeILHOIO 3HAYeHU .

Be3 o6'beKTHBALINY IIPDaBa B COOTBETCTBYIOIIMX BHEIODHMX (opMax
colyaIbHbEIe HOPMBI He MOT'YT IPUOGPECTH KayecTBa IIPABOBEIX, He-
BO3MOXKHO MX peajbHOe pyHKIUOHUpOoBaHMe. ['ocymapcrBo, ycTa-
HaBJIMBas MU IPU3HABAA yiKe UMeomInecs GopMul IpaBa, Hafeda-
eT X KadecTBaM# opUIMaIbHOCTH, 0643aTeIbHOCTH, IIPeLyCMaTPH-
BaeT MepHl roCYAapCTBEHHOI 3aIIUTH.

OdunuanbuHil, OyGIMYHBIA XapaKTep UCTOYEHMKAM IIpaBa IpaK-
THYEeCKH NIPUAAETCA MyTeM IIPABOTBOPYECTBA, KOT[a HOPMATUBHEIE
JOKYMEHTH IPUMHUMAIOTCA (M34aI0TCA) KOMIIETEeHTHHIMHU Irocyaap-
CTBEHHHIMH OpraHaMH, T.e. IIPSIMO UCXOAAT OT rocyfapcTBa, U my-
TeM CaHKI[MOHMPOBAaHMA, KOIKa rocyfapCTBeHHEIE OPraHkbl, HAIIPHU-
Mep CyAbl, B TOM MJIHM MHOM BHJe 0Z06PAIOT colManbHble HOPMEI
(oﬁman KODPIIOPATHBHBIE HOPMEI), ITPHUAAIOT MM IOPUANYECKYIO CHITY.

fIJopMB.M paBa NPUCYINY 00A3aTeIbHOCTD (HellpepeKaeMoCTh Ipa-
BOBBIX YCTaHOBJIEHH, 6€CIIPEKOCIOBHOCTE HX OCYIIECTBJIEHUS CO
CTOPOHEI BCeX CY0’bEKTOB ITpaBa), GopMasIbHAsA OIIpeeIeHHOCTh (KOH-
KpeTHoe, 4eTKoe oopMJjIeHHe IIPABOBHIX [TPeAINCAHNIl, BRIpayKeHHe
HX BOBHE C YKa3aHUeM Ha COOTBETCTBYIOIIMe [IpaBa, 06A3aHHOCTH,
MOCJIeACTBHAA HEBBINIOJIHEHUA), OOIIEeN3BECTHOCTh (nnd)ongpoaa.Hne
0 OpaBUJIaX DOBeleHNs, chepe K Mpeferax UxX neﬁc'rnnx).;

VYNTEIBas KOHKPETHEIE CIIOCO0bI BHIpaXKeHU (3aKperteHus) dop-
MaJIbHO-ONTPefie/IeHHEIX [IPABUJI B KaueCTBe 00A3aTeIbHEIX M IPHa-
HHUA UM oPHLHAILHOTO c-ra-ryca@nenmo'r JeTHIpe 0OCHOBHBIX (op-
MBI IpaBa: 1) HOpMAaTHUBHEIH IPABOBOM aKT; 2) HOpPMATHUBHEIA KOr0-
BOp; 3) mpaBoBo# o6kIUail; 4) OpuAUYEeCKHl npenefeHT. Bece oHM
Hepa3pBLIBHO CBA3AHKI C FOCYAAPCTBOM, MOCKOJIBKY BO3HUKIH KaK
Pe3yJIbTAT IPABOTBOPYECKOMN AeATEeILHOCTH.

VCTOYHMKM IIpaBa SIBJIAIOTCA He TOJBKO OGIIMME HOHATUAMMU K
IpeACTaBAeHUAMM, HO ¥ CBOEr0 POAa IOPUAUYECKUMU PealbHOCTHA-
MH — JOKYMeHTaMH, TeKCTaMH, TOYHBIMU (OpMYyINPOBKAMM IOPHU-
Audeckux HOpM. IToaToMy B JaHHO# 06/1aCTH TAK BayKHEI IPDUEMBI U

- mpaBMJIa 00palleHUa C JOKYMEeHTaMH, IOPUANYECKasa TeXHUKA, 3Ha-
HHSA CyTy60 IPAaKTHYECKOro IOPAAKA.
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Bo Bcex COBpeMEHHEIX rOCyIapCTBaX HCIIOJIb3YeTCs Mpesk /e Bee-
ro Takas HauGoJlee YeTKas ¥ coBeplleHHas (opMa IpaBa, KaK HOp-
MaTHUBHHI paBoBoit akT. OH peAcTasiseT coboil IpaBOBOIi aKT,
KOTOPHIM COZEPKHUT I0pUAWYecKHe HOpPMH. Ero oTiauuurenbHBIE
4epTHI: onpefeeHHOe CofepIKaHe OGLIMX IPaBMI I0BeeHus, IIH-
caHas, CTPOro JOKyMeHTaJIbHasA ¢opMa 1 0coOblil NOPANOK U3JaHUA.

\_ HopMaTUBHBIH IPaBOBOM aKT IPHAAET IOPHANIECKHM HOPMaM obu-
MUANBHBIHA CTATYC, IOPUANYECKYIO CUIY. ;

HopMaTuBHEIe TPaBOBEIE AKTHL B Poccuitckoit Penepanuu Nox-
BepraioTca KJacCHPUKAIUM 110 PasINYHLEIM OocHOoBaHMAM. Cpexn
OCHOBHBIX Han0oJiee pacIIpocTpaHeHa KaacCHPUKAaIa HOpMaTUBHEIX
ITPaBOBBIX aKTOB II0 IOPHANYECKO cuite. X AesAT Ha 3aKOHHI U
NoA3aKOHHEIe HOPMATHBHEIE IPABOBLIE AKTHI. B CBOIO o4Yepenhb Kajk-
ABIH M3 3THX BUAOB AeJHUTCA Ha HECKOJIbKO pasHoBUAHOCTei. Ha-
npumep, coraacHo Koucruryuuu PP B Hallell cTpaHe IPUHUMAIOT-
csa clefyiolIue BUAH 3aKOHOB: ¢delepabHbIe KOHCTHUTYLMOHHBIE
3aKOHHI, (efiepabHEIE 3aKOHEI, 3aKOHH cy6bekToB P®. K uuciry
MOA3aKOHHBEIX HOPMATHUBHLIX IPABOBLIX AKTOB OTHOCATCA HOPMAaTHUB-
Hble yKasH [Ipesugenra PP, mocranosnenus [IpaBurenscrsa PP,
BeJOMCTBEHHEIE aKTEI.

Jpyrasa kiaccuuKanusa — 110 YPOBHAM IIPUHATHA HOPMATHB-
HBIX aKTOB. 3/IeCh BHIIE/IAIOT HOPMaTHBHEIE [IPABOBLIE AKThI OPraHOB
rocyzapcrBeHHOi Baactu Poccuiickoit Pesepanuu, opraHoB rocy-
JapCcTBEHHO BJIacTH cyobeKkToB Poccuiickoit @esepanum, opraHos
MECTHOI'0 CaMOyIIpaBJeHNsd, IPUHATEHIE B pe3yJbTaTe IPAMOro Ha-
POLHOTO BOJIEM3bABJICHUA. '

ITo crenmenu 0600meHHOCTH HOPMATHMBHOI'0 MaTepHajla MOTYT
BCTpeYaThCA KOAMPHKAIMOHHBIE aKTH (KOJeKC, YCTaB M ApP.) U
aKTH TEKYIlero MpaBOTBOPYECTBA (TeMaTHiecKHe efepajbHEIe 3a-
KOHHI U T.J.).

HocTaTouHO BaXXHOI ABJAAeTCA KaaccubUKanmua HOpMAaTHBHBEIX
NPaBOBHIX aKTOB 10 MX AEHCTBUIO BO BpeMeHH (IIOCTOsIHHEIE, Bpe-
MeHHEIe, HCKJIIOUUTebHEIE), B IPOCTPAHCTBE (HA BCeH TEPPUTOPUM
Poccumn, Ha TeppuTOpMH KaKoro-1ubo cyo’rekra PP, MyHMIUIATB-
HOro 00pa3oBaHuA), N0 KPYTy CyO0'beKTOB (00111Me U criemuaIbHEIE),
10 HAITPaBJEHHOCTH JeiCTBUA (aKTHEI BHYTPEHHEr0 AeCTBUA, HAITPaB-
JIeHHBIe Ha COTPYAHMKOB OPraHU3alMy, BeIOMCTBA ¥ aKThl BHEIIHe-
ro AeiiCTBUA, HAIlpaBJeHHbIe HA MHKLIX JINI).
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Brigensiercs KiaaccuPUKaAIKUA 10 OPraHaM, UX U3JAIOMIUM: HOP-
MAaTHBHBIEe IPaBOBBIe AKTHI 3AKOHOAATEIbHBIX OpraHoB, IlpesuaenTa
Poccuiickoit Pegepanuu, MCIIOTHUTEIBHRIX OPraHOB IrOCYAapCTBEH-
HOM BJIACTH, HOPMAaTHUBHBIE AKTH OPraHOB MECTHOr'0 CaMOyIIpaBJjie-
HH#A, OpraHu3anuii (JIOKaJibHble HOpMAaTUBHEIE IPABOBLIE AKTHI).

B npasoBoit cucreMme Poccuu cyIecTByeT Takoif BaXKHEII UCTOY-
HUK IIpaBa, Kak/HOpMaTUBHEI fJorosop. OH mpeacTaBiser coboii co-
ryanieHue AByX U 6oJiee CyO0'BHEKTOB IIPABOTBOPYECTBa, KOTOPOe pe-
ryJIMpyer MeXJy HUMHU OTHOIIEHUA IIYTeM YCTAHOBJIEHUA B3aMM-
HHIX IIpaB ¥ 0043aHHOCTEH, MMEIOIUX HOPMATHUBHRINH xapax’repf
HopMaTHBHEBI JOTOBOD AejlaeT BO3SMOKHEIM B3aUMHBI y4eT U Co-
rjacoBaHUe HHTEPECOB CTOPOH.

! OTIuunTe ILHOM 0COGEHHOCTHEI0 HOPMATHBHOTO KOrOBOPA OT ApY-
I'MX UCTOYHHMKOB IIpaBa ABJIAETCSA TO, YTO OH YCTaHABJIMBaeTCsd He
BJIACTHBIM pellleHNeM, KaK HOpPMaTHBHEII IIPaBOBOM aKT, a Jo6po-
BOJILHEIM COrJIAIIEHHEM IIPAaBOTBOPYECKHUX Cyﬁ'l:e!C'I‘OBACTODOHH 3a-
HHMAIOT JPYT II0 OTHOLUEHMIO K APYry OTHOCHTEJIbHO aBTOHOMHOE
nosoxenue. HopMaTHBHEIM ZOroBOp Kak crenududecKU UCTOY-
HUK ITpaBa oT/im4aeTca 6osiee rHOKMM ITOAXO0L0OM B OIIpeeIeHUH Kpyra
Cy0’beKTOB, MIMEIOLIUX ITPABO Ha ero Pa3paboTKy U 3aKJIoueHue (KoM-
MeTeHTHHIH IPaBOTBOPYECKHIA OpraH, TpPyAOBOM KOJLIEKTHB H T.1.).
Bwmecre ¢ TeM I0pHAMYECKYIO CHIIy HODMATHBHOMY J0oroBopy B Poc-
cuiickoii Pepepanuy NpugaeT Bce-TaKM 3aKOH, B KOTOPOM YCTaHaB-
JINBAIOTCA BUALI JOTOBOPOB, KPYTr CYy0'BEKTOB, MMEIOLIIUX ITPaBo Ha
HX 3aKJIOUeHHe, IPOLeAYPhl MX 3aKJIIOUYeHUT, UCIIOJHEHUA U B3a-
HMMHOM OTBETCTBEHHOCTH 32 X HEBHIIIOJIHEHHE.

Ilo kpuTepHIO AeiicTBUA B MPOCTPAHCTBE HOPMATUBHLIE JOTOBOPHI
JeJIAT Ha JBe OCHOBHBIE I'PYIINEI: BHYTPUIOCYAaPCTBEHHAIE JOr0BODHI
M MeXXAYHapOAHEIe OrOBOPH. BHYTpHUrocyxapcTBeHHBIE JOTOBOPHI,
corsacho 4. 3 cr. 11 Kouncruryuu PP, uMelo CBOM pa3HOBUAHOCTH:
®DeepaTHBHBIA AOrOBOP, 3aK/HOYeHHEIN B MockBe 31 mapra 1992 r.;
JOroBOPHI O Pa3TPaHMYEHUM IIPeAMETOB BeleHUA U MOJTHOMOUUH
Mex Iy hemepabHEBIMHU roCyAapCTBeHHBIMU OPraHaMu U OpraHaMu
rocyZapCcTBEHHOM BJIacTH cy0beKToB PD; 1oroBopsl MKy OpraHa-
MU rocyAapCTBEHHOI BjacTH cy6obekToB PD. MexxgyHapoaHbIe Jo0-
rosopul Poccuitckoit Pexepauun (4. 4 ct. 15 Korcrurynuu PD)
BKJIIOYEHHI B IPaBOBYIO cucTeMy Poccuu. MesxaIyHapoAHEIH SOroBOp
P® npepcraBiser coGoil MesKIyHAPOAHOE COrJIAIIIeHNe, 3aKII0UYeHHOe
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Poccuiickoit Pegepanueii ¢ HHOCTPaAHHBIM I'OCYyAapCTBOM (HMJIH ro-
cyZapcTBaMH) JH00 ¢ MeXXAYHAPOAHOM opraHu3amueid B IUCbMeH-
HOM popMe H peryaupyeMoe MeXXAYHAPOAHBIM IIpaBOM, HE3aBHUCH-
MO OT TOTO, COAEPIKUTCA TaKoe COorJallleHHe B OAHOM AOKyMeHTe
HMJIM B HECKOJIBKHX CBA3aHHBIX MeXKAY co00if JOKYMEeHTax, a TaKKe
He3aBHCHMO OT €ro KOHKPETHOr'o HauMEeHOBaHUA .

MesxayHapOAHEIE JOI'OBOPEI MIMEIOT CBOM Pa3HOBUAHOCTH, OT THIA
peryJMpyeMBIX B HUX OTHOLIEHHI X KOHKDPETHRIX 00CTOATEILCTB ero
3akjouenns. 3BecTHH TaKkHe BUABI JAHHEIX aKTOB KaK JOrOBOP,
ycTraB, HAKT, aKT, HTOTOBLIA JOKYMEHT, XapTHUsA, KOHBEeHIIUA, COrJIa-
LIIeHHe U AP., KOTOPHIe 06/1aJal0T OTHOCUTENbHOM OQHOPOLHOCTBLIO
o IOpUAUYECKOM CHJIe.

[ﬁpanonoﬁ 00RIYaif Kak o011eobsa3aTeIbHOE IPABUJIO ITIOBEIEHH A,
cobr0gaemMoe B CHITY 11e1eco06pa3HOCTH, TPAAUIIHMM UM IPUBEIYKHA
H ofecrieyuBaeMoe MepaMHu rocyIapCTBEHHOM 3alllUThI, BHICTYIIAET
HCTOPHYECKH ePBBIM HCTOYHMKOM IpaBa. [IpaBoskie 06bryau — pas-
HOBHHOCT OGIIIrPaskIaHCKIX OGLIYaes. I/Ix cofepsKaHue — 3TO KOH-
KpeTHBIe MpaBuIa, IIPEeAIUCHIBAIOLIIMe c'rporo onpejeIeHHYIO THHUIO
NOBEeeHUA B TeX UJIH MHBIX CHTYyallUAX. ¥ CTOHYHUBOCTD, IIOBTODSAE-
MOCTB COMAILHEIX CBfI3ell BRI3HIBAIOT BOSHUKHOBEHHE B 0011leCTBEeH-
HOM, IPYIIIIOBOM H HHAMBHAYAJILHOM CO3HAHHH OIIPE/eJIeHHBIX CTe-
PEOTHIIOB TOBeleHU A, He 00YCJIOBJIeHHBIX KaKoi-1160 ADKO BhIpa-
JKeHHOM JImaHoM MoTuBanueii. [IpaBoBrie 00brYau yaline Bcero MpAMoO
He 3aMKCHPOBaHLI B HOPMaX AeMCTBYIOIIEro 3aKOHOAATeNLCTBa.

B coBpemenHoit mpaBoBoii cucreMe Poccuiickoit Penepanuu mpa-
BOBOI1 06BI4ail cpeu APYTMX HCTOYHHUKOB IPaBa 110 06'beMY PeryJn-
POBaHHs 00IIEeCTBEHHBIX OTHOLLIEHUI 3aHMMaeT He3HaUUTeJIbHOe Me-
cro. Ciryuay mpUMeHEeHWs IIPABOBOro 00krYast 3a)MKCHPOBAHEI B Jeii-
CTBYIOIIEM 3aKOHOAaTeJILCTBe. Tak, BeiieACTBHE YCJIOXKHEHH ST peaIbHO
CKJIaIbIBAIOIMINXCA OTHOIIIEHHH B rPa’KJaHCKO-IIpaBoBoi cepe, xa-
PaKTEepH3YIOLIEHCs IOABHIKHOCTHIO H BEICOKOM CTEIIEeHbIO JMHAMMIY-
HOCTH, 3aKOHOAATEJb 3aKPEIHJ BO3MOYKHOCTb IPUMEeHeHUA o0kIya-
€B JIeJIOBOT'0 000POTa KaK OAHOM M3 Pa3HOBUIHOCTEM IPABOBOIO O0BI-
yas B Poccuiickoit ®enepauuu. Ilog o6sruaem gesoBoro oGopora
[IOHHUMAEeTCA «CJIOKHUBIIEeC U MIMPOKO IPUMeHsIeMoe B KaKoi-1160
00y1aCTH IpeaTPUHHUMATENILCKOR AeATeIbHOCTH IIPaBHJIO IIOBeIeHHU,
He [IpeJyCMOTPeHHOe 3aKOHOAATeILCTBOM, He3aBUCHMO OT TOr'O, 3a-
(bHKCHPOBaHO JIX OHO B KAKOM-I160 foKymMeHTe. OORIYau JeJI0BOrO
o6opora, mpoTHBOpeYaIre 00A3aTe/ILHBIM IS YYaCTHHKOB COOTBET-
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CTBYIOILIErO OTHOIIEHHS IIOJI0XKEHUAM 3aKOHOAATEILCTBA HJIH AOr0-
BOpY, He mpuMeHstoTcsa» (cT. 5 'pakaanckoro kofexca Pd).

TaxkuM 06pa3oM, K THIIHYHEIM HCTOYHHMKAM DOCCHMCKOro mpaBsa
OTHOCHTCA HOpMAaTHBHEII 1paBoBoii akT. HeMasoBaskHoe 3HaUeHUE
MMeIOT HODMaTHBHEII JOrOBOP M COOTBETCTBYIOILIMIT oﬁmaﬁ.@n-
IUYEeCKHI JKe OpelefieHT, B KaueCTBe KOTOPOI'0 pacCMaTpPHBaeTcA
cynebHOe MM aIMUHHUCTPATUBHOE PellleHHe I10 KOHKPETHOMY AeJTy,
obperaroieMy obmeodsa3aTebHOE 3HaYeHHe, KaK CAMOCTOATeIbHEIN
HMCTOYHMK IIPaBa Y HaC OTCYTCTBYET, XOTA U CKJIAJLIBAIOTCA IIPeAIo-
CBIJIKH K €ro NOABJIEHHIO. 'l

_—

1.10. 3aKOHbI ¥ NOA33KOHHbIE aAKTbI

3aKOH — 3TO HODMATHUBHBII IPABOBOI aKT, IPMHUMAaEeMHEIil BEIC-
IIMM 3aKOHOJATEILHEIM (IIpeACTABUTEILHBIM) OPraHOM BJIACTH TG0
Ha pedepeHayMe, 001aaIOIHHA BhICIIEN IOpHAWYECKOM CHJION M
peryJIupyonuii Hau6oJsiee BayKHbIe 00MMIeCTBEHHbIE OTHOMIEHM .

B Poccuu no Hayasa XX B. 3aKOH Kak ocobas opMa ropuaude-
CKOr'0 aKTa 3aKOHOJATeJIHHOI0 OpraHa rocyapCTBeHHOM BJIACTH, IIpea-
CTaBJIAIOLIEro HaceJeHHe Bceil CTpaHbl, He Oblyua pa3BuTa. [IpakTu-
YeCcKH Bce aKTHI-MoBeJleHUA FIMnepaTropa paccMaTpHBaIUCh B Kade-
CTBe 3aKOHA M HMeJIH CHUJIY 3aKOHa.

3aKOHY OPUCYIIH CHEAYIOIMe IPU3HAKU: 3aKOH ABJIAETCA Of-
HHMM M3 OCHOBHBIX UCTOYHHUKOB ITPaBa; IPUHUMAETCSA OIpefeIeHHEI-
MM Cy0'LeKTaMH, KOTOPhIe IPU3HAIOTCA HOCUTEIAMHU rOCyAapPCTBEH-
HOT'0 CyBepeHHTeTa (HapoA JUGO BHICIIMIA TPeACTABUTEIbHBII Opral
BJIACTH); UMeeT 0COOhI NOPANOK IPUHATHSA; PEryIupyeT Hanbosee
BajKHble o0lecTBeHHbIe OTHOIIEeHUA; 00JaJaeT BhICIIEH I0puAIde-
ckoii cuoii. [TociegHee o3HavaeT, YTO: HUKTO He BIIpaBe OTMEHUTH
WX U3MEHHMTh 3aKOH, KPOMe TOro opraHa, KOTODHIi ero cosgaad;
Apyrie HOpMaTHBHBIE IPDABOBLIE AKTHI HE JOJIKHBI IDOTHBOPEYUTH
3aKOHY; B CIy4ae BOBHUKHOBEHHA TPOTHBOPEUHNA MEKAY 3aKOHOM H
TO3aKOHHEIM aKTOM ITPHOPUTET OCTAETCS 32 3aKOHOM.

Ha reppuropuu P® peiicTByIoT deepabHbIie KOHCTUTYIIHOHHEIE
3aKOHEI, (pefiepasbHbIe 3aKOHBI, 3aKOHBI CyObeKkToB Peepanuu.

DenepabHbIi KOHCTHTYLIMOHHBINH 3AK0H — 3TO HOPMaTHUBHEIH
TIPaBOBOI1 AKT, ONpeAe A0l Hayaya rocyJlapcTBeHHOro 1 obie-
CTBEHHOTO CTPOs, IIPABOBOE II0JIOXKeHUe JUYHOCTH 1 OPraHu3aluu,
Ha OCHOBE KOTOPOTO CTPOMTCA H JeTallM3UPyeTCA BCA CHCTEeMa
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HODMAaTHUBHEIX aKTOB. UMeeT crexyroigue ocobeHHOCTH: hepepans-
HBIA KOHCTUTYIIMOHHEIH 3aKOH PA3BUBAET U JOMOJIHSET II0JI0XKEeHU
Koncruryunuu PP; npuHMMaeTcsa TOJILKO IO TEM BOIIPOCAM, KOTOPhIe
IpAMo OpexycMoTpeHbl KoHCTHTYIHel! cTpaHE! (CM., HaTTpUMep, Y. 2
ct. 56, 4. 3 cr. 87, m. «a» cr. 103, u. 2 cr. 114, 4. 3 cT. 118, u. 3
cr. 128); obinamaer Gonpleit OpHAMYECKO CHIION, YeM denepas-
HbI€ 3aKOHEI, 3aKOHBI Cy0ObeKToB Peepalinu; nMeeT ocoObIi ops-
JIOK IPHHSATHSA, KOTOPEIi onpexeied cT. 108 Koucruryun PdD; Ipe-
3usieHT PO He MOKeT OTKJIOHATH (pefiepasbHble KOHCTUTYILIHOHHEIE
3aKOHEI, a 00A3aH X IOANMCATh U OOHAPOAOBATH (OCYILIIECTBUTD IIPO-
myJssranuio). PegepasibHbIA KOHCTUTYIIHOHHEIA 3aKOH O IOMMPaBKax
Kk rinaBaM 3—8 Koucruryuuu PP oranuyaercsa TeM, YTO BCTymaer B
CHUTY ITocJIe OfOOpeHUsT OpraHaMHu 3aKOHOAATEIbHOM BJIACTH He Me-
Hee ueM 2/ 3 cyobexror PP (cr. 136 Koncrurynuu P®).

denepaabHbIi 3aKOH — 3TO HOPMAaTUBHAIN IPABOBOM aKT, IPH-
HHMAaeMhIi U JeiCTBYIOIUI B CTPOIOM COOTBETCTBMH ¢ Qeiepalsb-
HBIM KOHCTHTYLIHOHHBIM 3aKOHOM M perjaMeHTHPYIOUIUIA onpese-
JIeHHEIe, OrpaHUYeHHEIe cephl 00IIeCcTBeHHOM JKU3HH.

JaToif IPUHATHA 3aKOHA CUHTAETCA JeHb IPHHATHA ero [ocy-
mapcTBeHHO# JIlyMoii B OKOHYaTeaLHON pegakuun. PefepaabHble
3aKOHBI MOAJIEKAT OQUIIHATBEHOMY OITyOJIMKOBAaHUIO B TeYeHHE CEMH
IHel mocie JHA uX noanucanud [Ipesugerrom P®. Berymaror B cury
OZHOBpPEMEHHO Ha BCei TeDPUTOPHUH CTPaHEI 110 ucTeueHUH 10 gHelt
1ocJie JHA UX OMyOJIHKOBAHHMA, €CJIM CAMMMHU 3aKOHAMHM HE YCTAHOB-
JIeH JpYToif OPAAOK BCTYIJIEHUA B CHIIY.

BrIcmine nmpeacTaBUTeIbHEIE OPraHBI BJACTH CY6HeKTOB PP Mo-
I'yT IPUHUMATh 3aKOHBI II0 BOIIPOCAM, OTHOCAIIIMMCA K HX KOMIIe-
reHIMH. OHK He ZOJKHEI IPOTHBOPEYUTS (elepaIbHOMY 3aKOHOAA-
TeJILCTBY, €CJIM IPHHATHI I10 IpeAMeTaM COBMeCTHOro BegeHus Pe-
JepaluH KU ee CYyOBEKTOB, YTO 03Ha4eHOo cT. 72 Koucturyuuu PO.
OpHako, B cirydyae IPOTHBOPEYHA MeXKIY QelepalbHEIM 3aKOHOM U
HOpPMAaTHUBHBLIM IPABOBLIM aKTOM cyObeKTa PP, H3gaHHEIM IT0 IIpes-
MeTaM MCKJIIOUYMTEeILHOro BeieHUA cyobeKkTa (4. 4 ct. 76 KoHceTHTy-
uuu PP), neiicTByeT HOpMaTUBHEIA ITPABOBOi aKT cyobeKkTa PD (u.
6 cr. 76 Korcrurynuu Pd).

ITog3akoHHEIE HODMATHBHEIE IIPABOBLIE aKThHI IPHUHHUMAIOTCA Ha
OCHOBaHMM U BO UCIIOJJHEHHEe 3aKOHOB. B suTeparype cuuTaercs,
YTO IOHATHE «II0A3aKOHHEIE HODMATHUBHEIE [TPABOBLIE AKTHI» ABJIACT-
cs1 coGHpaTeabHBIM, TaK KaK MPeACTaBasieT co60i MepapXHIo aKTOB,
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HaYMHAas OT BHICIIIMX OPraHOB BJIACTH M 3aBepIllas aKTAMM MECTHRIX
OpraHOB BJIACTH M YIIPaBJICHHUS.

Ocofoe MecTO B CHCTeMe ITOA3aKOHHBIX aKTOB 3aHUMAIOT YKa3kl
IIpesaupenta P®. OHu NpHHMMAIOTCS 10 BOIPOCAM HOPMATHBHOI'O
XapaKTepa, He ZOJI’KHEI IPOTUBOPEYUTH defepaabHoil KoHcTUTy-
uuu ¥ defepalbHBEIM KOHCTHTYIIMOHHEIM U QelepalbHEIM 3aKO-
HaM. Kak mpaBuio, BCTymaioT B CHITy OAHOBPEMEHHO Ha Bcell Teppu-
TOPHHM CTPAHHI II0 HCTEYEHUH CEMH THe 1mocje uX opHIIHaJILHOTO
onmyOJIMKOBaHMA.

IIpaBuTenscTBo PP Ha ocHOBaHUH QefepalbHEIX 3aKOHOB, YKa-
30B [IpesusenTa P® usgaer mocTaHOBNEHUA U pacropAKeHus. [laH-
Hble IOA3aKOHHEIE AKTHI PEryJIUPYIOT OTHOIIIeHUA B cepe yIpasie-
HUA. BeTymaroT B cHUTY €O [HA UX IOATUCAHUSA, €CJIH He YCTAHOBJIEH
IPYToii CDOK BBEJeHHUS B AefCTBHe.

AKTEI MUHHCTEDCTB, BEIOMCTB H r'OCYAapCTBeHHBIX KOMUTETOB
OTHOCATCA K YHUCJIY BEAOMCTBEHHLIX ITOA3aKOHABIX HOPMATHUBHBIX IIpa-
BOBHIX aKTOB. OHM M3JaI0TCA B BUJe MIPUKA30B, HHCTPYKIIUA, YKa-
3aHUIA.

BenoMcTBeHHBIE aKThHI, COAEPKallliie HODMEI IPaBa, a TAKKe 37.T-
pardBawliye IpaBa, CBO0OAR! ¥ 3aKOHHBIE HHTEPeCH IpakaaH, ra-
PaHTHUM MX OCYII|eCTBJIEHHA; a TAK)Ke YCTaHABJIMBAIOIIHe BHOBb WIH
U3MEeHAMIIHe MEeXaHH3M peaju3alUH 3THX IpaB Jub0 HOCAIIUE
Me)XBeZIOMCTBEHHEIM XapaKTrep IIofJexxaT 0613aTeJbHOM rocyaap-
cTBeHHOM perucrpauuu B MurucrepcTse 1octunuu PP, 'ocynap-
CTBeHHAs PerMCTPALIUA O3HaYaeT IIpoBeJieHye IIPaBOBOI 3KCIIePTH-
3Bl YKa3aHHBIX BeIOMCTBEHHBIX aKkTOB. HopMaTHBHEIE aKTHI, IIPOLIEA-
LIVIO FOCYAAPCTBEHHYIO PETrHCTPAIMIO IOAJIeXKAT OPUIHATIBHOMY
OIyGINKOBAHUIO.

IOpuavyeckas 3KCIepTH3a ¥ BKJIIOYeHHe B (eflepabHbINA perucTp
IIpeyCMOTPEHEI TaKKe AJ1s HOPMATHBHAEIX IPABOBHIX aKTOB Cy0'hEeK-
ToB P®. 910, B coorBeTcTBUHM ¢ YKa3oM [Ipesugenra PP ot 10 aBry-
cra 2000 r. «O KOMOJHUTENBLHBEIX MepaX o ofecliedeHHIO eJHHOI0
IpasoBoro nmpocrpaHcTea Poccuiickoit Penepanuu»l, Takike Boaso-
JKeHo Ha MuUHHCcTepCTBO IocTHI UM PD.

HopmaTHBHEIE IPaBOBRIE AKThHI PErYJIMPYIOT OOIIeCTBEHHBIE OTHO-
IIeHHA B ONpeje/leHHLIX MpefesaxX, orpaHuYeHHRIX BpeMeHeM, IIpo-
CTPaHCTBOM M KPYT'OM JIHII.

1C3 P®. 2000. Ne 33. Cr. 3356.
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HeiicTBHe HOPMATMBHOI'O IPABOBOI0 4KTa BO BPeMEeHH CBS3aHO CO
BpeMeHeM BCTYILIEHNA ero B AeiCTBUe H MOMEHTOM yTPaThl UM IOpH-
audecKoit cuiisl. HopMaTHBHEIE TPaBOBbIE AKTHI CTAHOBATCH 00A3a-
TeJbHBIMH, TO €CTh BCTYNAIOT B 3aKOHHYIO CHJIY: C MOMEHTa UX IIPH-
HATHA (HampHMep, noctaHoBIeHus [IpaButenscrea PP, cogeprxa-
1Ie CBeJieHMsI, COCTABJIAIOIIME N'OCYAAPCTBEHHYIO TaiHY); CO BpeMeHH,
YKa3aHHOr'O B CAMOM HOPMATHBHOM aKTe (HampuMep: cT. 45 Pege-
parbHOro 3axkosa ot 31 mas 2002 r. Ne 62-P3 «O rpaxxgancTse Poc-
cuiickoit degepanu» ompesAesIeHo, YTO OH BCTYIIAeT B CUIY C 1 Miossa
2002 r.; TakuM BpeMeHeM MOJKeT OBITh TaKyKe MOMEHT OIlyOJIMKOBa-
HMA); CO BpeMeHH YKa3aHHOro B CIIeIIHaILHOM aKTe O BBeleHUH UX B
Rmeiicteue (HanpuMmep, PexepanbHblilt 3aKoH ot 24 mioasa 2002 r.
Ne 96-P3 «O BBeageHHUH B feiicTBHe APOHUTPa’KHOI'O IPOLECCYAIbHO-
ro kogexkca Poccuiickoit Pesepanuu» ompefelMJ TAKOH HaTOM
1 centsa6pa 2002 r. 3a UCKIIOYEHHEM DAZA II0J0KEHH, 0 YeM CKa-
3aHO B CAMOM aKTe); 10 HICTeUeHHH 3aKOHOAaTeJbHO YCTAHOBJIEHHO-
ro CPOKa CO AHA UX ONYOJIMKOBaHUA (HampuMep, defepaibHbIe 3a-
KOHBI BCTYNAIOT B CUJTy OGJHOBPEMEHHO Ha Bceil Tepputopus Poc-
cuiickoit Penepanun mo ucredenuu 10 gHeii mocie AHA UX odH-
I AJILHOTO OTyOJIMKOBAaHHUSA).

1.11. Cuctema poCCHMUCKOro nNpaBa u oTpacau npasa

ITox cucremoii mpaBa MOHUMAaeTCA ONpeAe/IeHHAS BHYTPEHHSASA ero
CTPYKTypa (CTpOeHHe, OpraHU3aIis, PacloyoyKeHue Yyacrei), Ko-
TOpad CKJIaAbIBaeTcA 00beKTUBHO KaK OTPa’keHHe PeasIbHO CYIIIeCT-
BYIOIIHX ¥ PA3BUBAIOIINXCS O6IeCTBEHHRIX oTHOmeHUi. OHa — He
pe3yJIbTaT IPOM3BOJBHOIO YCMOTPEHHS 3aKOHOAATE A, & CBOEro Po-
JIa «CJIETIOK » C AedCTBUTEILHOCTH. PaKTHYECKHUi COMAILHBIA CTPOLT
o6IecTBa, rocyJapcTBa onpefeasieT B KOHEYHOM cUeTe Ty MJIM MHYIO
CHCTeMy IIpaBa, ero OTPacjy, HHCTHTYTHI, APYTrHe MoApa3aeleHus.
CucreMa npaBa HOKa3bLIBaeT, M3 KAKMX YacTei, 3J1eMeHTOB COCTOUT
NIPaBoO ¥ KaK OHU COOTHOCATCA MKy co0oii.

Cucmemnocmb — obImee CBOMCTBO BCEX THUIIOB IIpaBa, B TO BpeMs
KaK CHCTeMaTHKa WJIM CHCTEMAaTH3al[isA IIPABOBLIX HOPM He SBJIfAET-
csa TakoBoii. Ka)kqoMy HCTOpUUeCKOMY THITY IIpaBa IpUCYIIa CBOS
CHCTeMa, OTparkaiomnias 0CoO6eHHOCTH 3TOro THIIa U Beeil 001IecTBeH-
HO# popManuu. Cmpyrxmypa npaéa — 3To WpUAAIECKOe BRIpaKe-
HHe CTPYKTYPHI JaHHOro obiiecTBa. B aToMm 3akiiouyaerca 06beK-
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THBHAA CONMaIbHAA 06yCIOBIEHHOCTh CUCTEMEI ITPaBa, ee AeTepMH-
HAlUA 3KOHOMHYECKUMH, KYJIbTYDHRIMH, HAIIHOHAJNBHLIMH U UHEI-
mH dakTopamu. Hampumep, pa6oBiagenbueckoe, peomaibHOE H CO-
BpPeMeHHOe IIPaBO OTJIMYAIOTCS APYT OT Apyra He TOJbKO CBOMMU
CYIIIHOCTSIMH, HO U BHEIIHUMH IIPU3HAKAMH, TO eCTh (OPMATLHEI-
MM aTpubyTaMy, B TOM YHCJIe CHCTEMHOI'0 XapaKTepa, Ha KOTOPRIX
JIEXKHUT NeYaTh BpeMeHH.

IIpu 3ToM He ciegyeT CMEIIUBATH IIOHATHSA «CHCTEMAa IIpaBa» U
«IIpaBoOBas cUCTeMa». B mepBoM ciyyae peus HAeT, KaK YKa3aHO
BBIIIIe, O BHYTPEHHEM CTPOEHMM ITpaBa, B3ATOM B KaYeCTBe OTAEJLHOrO
ABJIEHHUA, a BO BTOPOM — O IIPaBOBOM OpraHM3anuu Bcero oOIIecTea,
COBOKYITHOCTH BCeX IOPHANYECKUX CPeACTB, HHCTUTYTOB, YUpesxe-
HUH, CyIIeCTBYOIMUX U GYHKIIMOHUPYIOUIUX B rocyaapcrse. Cucre-
Ma IpaBa BHICTYTIAeT JIMIIb OQHOM M3 CJIaraeMbIX IIPABOBOM CHCTEMBI.

CucTeMa npaBa XapaKTepHU3yeTcsa TAKMMH YePTaMH, KaK eJuH-
CTBO, pa3jInyue, B3aHMOAEHCTBUe, CIIOCOOHOCTH K AeJIeHUIO, 00BeK-
THUBHOCTb, COIJIAaCOBAHHOCTD, MaTepHaIbHasA 00YCJIOBJIEHHOCTh. EuH-
CTBO IOPMAWYECKHUX HOPM, 06pa3yIolux IpaBo, onpexeseTcd: 60-
nepeévix, eTUHCTBOM BHIDAXKEHHOH B HUX rocyZapCTBEHHON BOJIH;
60-8MOpbLX, eAMHCTBOM IIPAaBOBOI CHCTEMEI, B pPAMKaX KOTOPOH OHH
CYIIIECTBYIOT U AEeHCTBYIOT; 8-mMpembux, efUHCTBOM MeXaHU3Ma IIpaBo-
BOIO PEryJIMpoBaHUA, €r0 MCXOHBIX ITPUHIIUIIOB; 6-4emeepmblX, e iH-
CTBOM KOHEUYHEIX IIeJeif ¥ 3ajau.

O6serxmugHocmy — BajKkHeiiIlee CBOMCTBO CHCTeMBI ITPaBa B OTJIH-
4YHe OT CHCTeMAaTH3allMY IpaBa, KOToOpas HOCUT CYyObeKTUBHBIN Xa-
PaKTep, TO eCTh 3aBUCHMEIH OT rocyaapcTBenHoi Boau. Tam, rae
€CTh IPaBO, BCera eCTh U oImpeaeIeHHAasA ero CHCTeMa, B TO BpeMs
KaK CHCTeMaTH3alluH MOXKeT H He OhITh (HanpuMep B AHIJIHU ITpa-
BO He CHCTEMAaTU3HUPOBAHO).

Cucmemamu3ayus — 3T0 CO3HATEIBHO MPOBOAUMOE YIIOpsAfoYe-
HUe JefCTBYIOLIMUX ITPABOBLIX HOPM B I€JIAX YAOGCTBA MOJIb30BAHUSA
MU Ha nmpakTHKe. Ho yiro6oe ImpaBo MMeeT CBOIO CHCTEMY, Aarke eClIH
OHO He CHCTeMaTH3upoBaHo. CHcTeMa MOKa3bIBaeT, U3 KaKHMX 4ac-
Teif, 3JIleMEHTOB COCTOMT ITPABO X KaK OHH COOTHOCATCSA MeXKIy COBOi.

CTpYKTYPHBIMH 3JIeMEHTaMH CHCTEMEI IpaBa ABJISAIOTCA: a) HOD-
Ma npaBa; 6) oTpacJb IIpaBa; B) MOJOTPAC/b IpaBa; I') HHCTHTYT Iipa-
Ba; ) cy6uHcTUTyT. IMEeHHO OHH 06pa3yioT IOpPHAUYECKYIO TKaHb
paccMaTpHUBaeMOro ABJIEeHUA.
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Il 06pa3oBaHKA CAMOCTOATEILHOM OTPAC/IN IIPaBa HMEIOT 3Ha-
YyeHMe CJIeLyIOLIMe YCIOBUA: a) CTeeHb CBOeoOpa3us TeX UJIH MHEIX
OTHOMIEHU#; 6) UX yAeJBbHBIH BeCc; B) HEBO3MOXXHOCTD YpPeryJHpo-
BaTh BO3HUKIIINE OTHOIIEHHUA C IOMOIIbI0 HOPM ADYTHX OTpacJeii;
) HeoOXOAMMOCTE IPUMEHEHHUS 0c000ro MeToAa PeryJIHpOBaHHS.

KauecTBeHHaA OZHOPOAHOCTS TOM MJIM MHOI cdepHl obIIecTBeH-
HBIX OTHOILIEHUH BHI3BIBAET K YKH3HY COOTBETCTBYIOIIYIO OTPACIb
npaBa. Y, HampoTuB, HaIMYUe WIK OTCYTCTBHE TOM MJIM HHOM OTPac
NpaBa 3aBHCHUT OT HAJMYHUA UM OTCYTCTBHA COOTBETCTBYIOLIUX 00-
Jlacreif o0IeCTBEHHBIX OTHOILIEHMIA, HY KJAIOIINXCA B IIPABOBOM pe-
ryaupoBaHui. OTpacab poXKAaeTcs U3 COLMANBHEIX H MPaKTHYe-
CKHX ITOoTpeGHOCTeH.

Xord Bce OTpac/Id IpaBa B3aUMOCBA3aHbI U MPOHUKHYTHI OPraHH-
YeCKHM eJUHCTBOM, OHH He PABHO3HAYHKI IIO CBOEMY 3HAYeHHI0, 00'b-
eMy, POJIA B IIpoOIecce BO3AeHCTBUA Ha 0011IeCTBeHHEIE OTHOLIEHHU .
Takoe moso)xeHHe 06bACHAETCA TeM, YTO pa3JIUYHbIe CHephl 3THX
OTHOIIIEHHH AajIeKO He OAUHAKOBEI I10 LUMPOTE M COCTaBY.

Bce ropuanmyeckue HOPMEI ITOAPA3AENIAIOTCA Ha MaTepHAJILHEIE U
npoueccyanbHbsle. MamepuaibHble HODMbL PETYIUDPYIOT DEaJIbHO
CKJIaABIBAIOIIHECA MEXKAY JIOALMH U X 00 BbeJUHEeHHAIMH OTHOIIIe-
HMs, HAIIDUMeP, 110 TOBOAY GOPM COGCTBEHHOCTH, TPYAOBOM H I10JIH-
THYECKOH 1eATeJbHOCTH, FOCYAapCTBEHHOTO YIIPaBJIeHH H T. 1.

IIpoyeccyanvHble HOPMbL OTIPEAENAIOT NOPALOK Pa3peIleHns CIIo-
POB, KOHDIMKTOB, paccieqOBaHUA U CyAe6HOI0 pacCMOTPEHMA IIpe-
CTYILTeHMI ¥ MHBIX [IPABOHAPYIIEHHIA, TO eCTh PerJaMeHTHPYIOT YHUCTO
IpoLEeAYPHBIe HIM OpraHU3alMOHHEIE BOIPOCHI. B cooTBeTCTBUM C
Koncrutynueit Poccuu 1993 roga y Hac mpu3HaHO OATH BUAOB IIPO-
I1eCCOB: rpaKAaHCKHUA, YrOJIOBHBIA, aAMUHUCTPAaTUBHEIA, apOuT-
PaXXHBIHA ¥ KOHCTHTYLHOHHEIH (4. 2 cT. 118). OHHM oTpakaroT ¢op-
MBI ¥ METOZALI OCYILECTBJIEHUS MAaTePHUATBHLIX HOPM, COAEPIKAIIIMX-
cs1 BO BCEX HeIpOLieCCYaNbHBIX OTPACIIAX.

\\O'rpach NpaBa pasfensoTcsa Ha npoduanpyomue, 6a3oBuie OT-
Pacym, KOTOPLIMM OXBATHIBAIOTCA IVIaBHEIE TPaBOBEIE PesKUMEIL. K HuM
OTHOCAT KOHCTUTYIIMOHHOE (FOCYAapCTBEHHOE), IPaXXJaHCKOe, aIMU-
HHCTPaTHBHOE, YTOJIOBHOE, MPayKJaHCKO-IIPOLleCCyaIbHOe, afMHHU-
CTPaTHBHO-IPOIeCCYaIbHOe, YTOJI0BHO-IIpoleccyaibHoe. Pasmryaior
cIelyaabHble OTPAC/IM IPaBa, CpeAy KOTOPLIX, HallpuMep, TPYAOBOe,
3eMeJIbHOe, ceMeifHoe, PUHAHCOBOe IpaBo. K KOMIIJIEKCHEIM OTpac-
JSIM IIPaBa OTHECEHb! NPeANPUHMMATEIECKOE, SKOIOTHIECKOe, KOM-
MepyecKoe, IIPaBo IIPOKYPOPCKOro Haf3opa, MOpCKoe Ipaso. |

—
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Crnenyer NOMHHTS, YTO IIPABO PETYJIUPYeT He BCe, & JIUIIL Hau6o-
Jiee IPUHIMOHAIBbHbIE C TOYKH 3peHHs HHTEPEeCcoB rocyapCcTBa OT-
HOIIEHUs, KOTOPhle 00beKTHBHO HYKIAIOTCA B HPABOBOM OITOCPEZO-
paHUMH. ['ocyZapcTBO He CTaBUT CBOEH I€JIbI0 TOTAJNbLHOM I0OpUAHYe-
CKOM perjaMeHTanmUU OOCIIEeCTBEHHOH >XU3HH, MO3TOMY MHOrHe
B3aMMOOTHOIIIEHUA MEXXKAY JIOAbMH PEryJIHPYIOTCA ZPDYTHMHU COLLH-
aJIbHBIMH HODMaMH — MOPAJIbI0, OOBIYasIMHU, TPAAULIUSAMH 4 T.J.
K Tomy ke, He BCAKHe OTHOIIEHUS IIPaBO CIIOCOOHO YPeryJIHpOBaTh,
a TOJIBKO TaKue, KOTOphIe ITOAJAIOTCA BHEIIHeMY KOHTpoJio. OTHO-
LIeHUd, TOABEePrHyThie IPABOBOMY PeryJIMpPOBaHHUIO, IPHOOPEeTaoT
paBoBYIO (JOpMY U BBICTYIIAIOT KaK IPABOBHIE.

O6miasn xapaKTepUCTHKA OTpacjeil POCCHIICKOro IpaBsa IpeIpu-
HATA C LIeJIbIO ITOKAa3aTh, YTO KaXK/as OTPACJIb HMeeT CBOIO crieludu-
KY, CBOM IIpeMeT H MEeTOJ, 3aHUMaeT ocoboe 1oJI0KeHHe B obIeit
CHCTeMe, OTJIMYaeTCs OT JPYTMX OTPACJe U TeM CaMEIM JOKAa3kIBaeT
¥ ONpaBJkIBaeT CBOE IPAaBO HAa CAMOCTOATEJbHOE CYIIleCTBOBaHHUE.
3mecs BayKHO MMPOBECTH OGIIKMe PAHUIIBI MEXKTY Pa3INMYHBIMU IPYII-
MMPOBKaMHU HOPM C YYeTOM MX TeCHOI B3aMMOCBSA3H.

KoBcTUTYynMOHHOE IPaBO — BeAylIas OTPacisb, olpeAeseMasn
KaK COBOKYIHOCTh IODHAMYECKHX HOPM H HHCTUTYTOB, OLIOCPEAYIO-
X HauboJiee BasKHbIE, HCXOAHEIE MOCYAaPCTBEeHHBIE OTHOIIICHHA.
B kpyr ee «BefieHUA» BXOAAT 'raxué:Bonpocm, KaK OCHOBBI KOHCTH-
TYUHOHHOrO CTPOs, IPABOBOM CTAaTyC YeloBeKa U rpaXkAaHuHa, (e-
JepaTHBHOE ycrpoﬁcTBcL)(bopMHponanue H CTPYKTypa IpPeACTaBH-
TeJbHOM, UCIIOTHUTEILHOM M CyAeOHOIf BJI1aCTH, IPUHIUIILI UX Jed-
TEJILHOCTH U AP.

| T'IaBHEIM HODMATHBHBIM aKTOM 3TOM OTpaciau sABjisAerca Korcrn-
tynusa Poccuiickoit (Denepanmé' BBICTyIIAIOLIas OTIpaBHOM 6a3oit
ZJIA BCEro TeKylllero IpaBoTBOpYecTBa, DTo mpeAMeT SAaHHOI oTpac-
nu. MeToZOM e BHICTYIIAeT IIaBHBIM 06Pa3oM y4peIUuTeIbHO-3a-
KDENMUTeIbHBINA B COYETAHUH ¢ 00IIUM (0a30BBIM) PEryJIMpOBaHUEM.
KoHCcTHTYIMOHHEIE HODMBI HMEIOT IPAMOe JeiCTBHe Ha BCeil Tep-
PHMTOpMH Halleif cTpaHbI.

|AIMHHHCTPaTMBHOE IPABO Pery IupyeT chepy YIpaBIeHIecKoil,
VCIIOJTHUTEJILHO-PACIIOPAAUTEILHOM AeATeILHOCTH IM'OCYAaPCTBEHHBIX
OpraHoB, O0IIeCTBEHHBIX OPraHU3aUi H JOKHOCTHLIX JIMIL (1IIpe-
3UJEHTCKMX CTPYKTYD, IPABUTEJLCTBA, (eflepabHEIX MUHHCTEPCTB,
(denepanbHBIX CIIyk6, heflepabHEIX areHTCTB, MECTHRIX aIMHHICT-
pamuii, NpeANPUATHHA, yupeKaAeHHH). [[JIA ocymiecTBJIeHUA CBOUX



56 TraBa 1 ¢ Teopus 2ocygapcTsa u npasa

OIlepaTHBHEIX (PYHKIOHUI Bce CYOBEKTHI YKa3aHHOM AeATeIbHOCTH
HaNeJAITCS HeoOXOAMMBIMH IIOJTHOMOYUSMM, KOMIIeTeHIIUeN.
O6beKTaMHu yopaBJieHUA BEICTYIIAIOT 9KOHOMHKA, HAyKa, KYJIbTY-
ypa, obpa3oBaHMe, 3MpaBOOXpPaHeHne, 060POHA, TPABONOPSANAOK, OXpa-
Ha NTpaB rpakAaH U T.4. OCHOBHOII MeToJ — BJIACTh U MOAYUHEHHE,
MMIepaTHBHEIE IPUKA3bI U YKa3aHUA, HepapXud U cyOopAuHAI U
1o cJyx0e, OTBETCTBEHHOCTh 32 IIOPYYEeHHEBIH yYacToK.

I'paxaanckoe npaBo aBaseTcAd HanboJiee KPYIMHOMH OTPacIbIo,
peryaupymomeil o6IuMpHYI0 06J1aCTh UMYIIIECTBEHHBIX M IHYHBIX
HEeUMYILeCTBeHHEIX OTHOIIIEHUI (UM, YeCTh, JOCTOMHCTBO, aBTOP-
¢TB0). Bech rpakaaHcKHit 060pOT, X03ANCTBeHHAA AeATEJIBLHOCTD
NPeAIPUATHH, OPraHU3anMid, YYPeKASeHUH U rPakJaH OCYIEeCTB-
JIAIOTCA Ha OCHOBe HOPM I'pPaXJaHCKOTO npaa} (B1ageHUe, IOJIB3O-
BaHHE U pPacllopsi’KeHHe coOOCTBEHHOCTHIO, ee MpHoGpeTeHHe U OT-
yyKAeHHe, KVIJIs, IpoAaika, fapeHue, HacJeJoBaHHUe, iepefaya B
apeHAy, Ha XpaHeHUe, B 3aJI0T; IePeChlIKa, TPAHCIIOPTUPOBKA, B3a-
MMHBIE IIOCTABKH CHIPbA M ONPOAYKIMH OPOM3BOAUTEIAMHU M IO-
Tpeburenamu). OfHAKO He BCe HMYIIECTBEeHHEIE OTHOLIIEHHUS pPery-
JIMPYIOTCA IPasKAAHCKUM ITPABOM, a TOJBKO TaKHe, B KOTOPRIX CTO-
POHBI IODMAMYECKHM pPaBHH! (HCTel — OTBETUYHK; NOIKHUK —
KPeJUTOD; 3aKa3YHK — MOAPAAYMK) H KOTOpPHEIE He CTPOATCA IO
OPUHIUNY BJIACTH U MOAYUHEHUA, KaK 3TO UMeeT MEeCTO B aiMH-
HUCTPAaTUBHOM, GUHAHCOBOM, 3eMeabHOM IpaBe. IlocienHue Tak-
JKe perjiaMeHTHDYIOT B H3PeCTHHIX IIpefieaX UMyIIeCTBeHHhIE OT-
HOIIIeHHUsI, HO C IIOMOIIbIO HHEIX METOZOB.

B cuiry cBoeit 06ILIMPHOCTH ¥ KOMILIEKCHOCTH I'paskAaHCKOe Ipa-
BO KaK OTpacJb KMeeT MHOTOYHCJIeHHbIE IOAOTPAC/IN: HaCJIeCTBeH-
HOe IPaBo, H300peTaTeJbCKOe, aBTOPCKOE, IaTeHTHOE, YKUIIHIIIHOE,
TpaHcrropTHOe ¥ T.A. OcHOBHOM HopMaTHBHHI akT — Kogekxc
Poccuiickoit Pemepauun (dactu nepsas (or 30 Hosa6pa 1994 r.
Ne 51-®3), Bropasa (ot 26 arBapa 1996 r. Ne 14-®3), Tperbs
(oT 26 HOAOps 2001 r. N2 146-®3) ¢ moce VIOIIUME U3MEHEHHUA-
MH ¥ gononaeHussMH). HekoTophie ofoTpacan Takke Kogudunu-
posanil (Kozekc Toprosoro Mmoperiasanus Poccuiickoit Pegepanuu
ot 30 anmpenst 1999 r. Ne 81-P3 (c mocreyOMIMMHE H3MEHEHUAMU
M JonoJHeHUuAMH), Boaayuruniit kogexc P® or 19 mapra 1997 r.
Ne 60-P3 (c mociaenyOIMMMHE U3MEHEHUAMU ¥ JOMOJHEHUAMH),
TpaHcIOpTHHI ycTaB Kele3HbIX nopor Poccuiickoit Penepanuu ot
8 sauBapsa 1998 r.). B yc/10BUAX CTaHOBJIEHUS PEIHOYHEBIX OTHOIIEHUH
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POJIb PPaXKAAHCKOr'O MpaBa Bo3pacraeT. [1aBHEI MeToz perympoBa-
HUSE — OAUCIIO3UTHBHEIM.

s CemeitHOe IPaBO TECHO CBA3AHO C TPAYKAAHCKUM IIPABOM, ORHA-
KO 3TO CAMOCTOATEeJbHAA OTPacib, PeryJupylomas MopsAAoK 3a-
KJIOYeHHS ¥ PACTOP)KeHUA OpaKa, OTHOLIEHUA MeXKAY CYyIpyraMu,
POAUTENAMH H JeTbMH, BOIIPOCH IATPOHUPOBAHUA, YCHIHOBJICHUA,
OIleKH U NOIMeYUTEeIbCTBa, UMYIIECTBEHHOTO MOJIOXKEeHUA YJICHOB ce-
MbH, X B3aUMHBIX OpPaB U o6A3aHHOCTel. OCHOBHOM HODMaTUBHLII
akT — CeMeifHLI KogeKC PCP( or 29 aexabpa 1995 r. Ne 223-P3
(c u3M. u gom. ot 15 Hoa6pA 1997 r., 27 uronsa 1998 r., 2 ausa-
pa 2000 r.). Bexgymue MeToABl — PABEeHCTBO CTOPOH M AUCIIO3H-
THBHBIMA.

YroJIoBHOE IIPaBo IpeACTaBIseT co60ii COBOKYIIHOCTE HOPM, OII-
penensonuX, Kakue o0IMecTBeHHO onacHkbIe (BpeiHkle) AeiCTBUA U
HOCTYIIKH CJIeLyeT CYUTATh YIOJIOBHO HAaKa3yeMEIMH, IPABOMOYH A
KOMIIETEHTHBEIX OPTaHOB II0 OTHOIIEHHIO K JHMI[aM, COBEPIIHBIIUM
NpPeCTYILUIEHUA, OCHOBAHUA U YCIOBUSA NPUBJIeYeHUA HX K OTBETCT-
BEHHOCTH; OPUHIIUIEI KapaTeJbHOR MOJUTHKH MOCYAapPCTBa, BUABL
M CHCTEMY CAaHKIHi{, COCTaBBl KOHKPETHHIX AesiHH#, GOPMBEI U CTe-
neHb BUHBI 4 T.A. OCHOBHOI HODMATHUBHEII aKT — YTOJIOBHBIH KO-
mexc P® or 13 urona 1996 r. Ne 63-D3 (deticmeyrowan pedakyus).
Meroj perymMpoBaHUs — HMIEPAaTHBHO-3alIPEeTUTEIbHEIMA.

HcnpaBuTesHO-TPYAOBOE IPaBO BKIIOYAET B ceOsl HOPMEI, per-
JIAMEHTHPYIOIIKe MOPALOK OTOLIBAHUA HAKA3aHUS JUOAMHU, OCYK-
JeHHBIMH CYAOM K JIUIIIEHUIO CBOGOAKL, a TAKXKe AeATeJbHOCTh COOT-
BETCTBYIOLMX OCyAapCTBeHHLIX OPIaHOB M Y4YPeX/eHUH 1o me-
PEBOCIMTAHMI0O OPaBOHADYLIMTeJeid B MecTaX 3aKJIOYEeHHS. '
HcnpaBHTeIbHO-TPYAOBOE ITPABO ABIAETCH KaK ObI MPOLOKEHHEM |
YTOJIOBHOTO IPaBa, YTO JaeT OCHOBaHHEe HEKOTOPHIM YYEHBIM CUH-
tath ATII nogorpacisio yroaosHoro npaBa. OgfHaKo, Mo MEHEHHIO
60JIBIIMHCTBA CHELIHAJMCTOB B JaHHOM 00JIaCTH, 3TO BCe JKe CaMo-
CTOATeNbHAS OTPAC/b, HMeoIad CBOil IpegMeT, CBOUX CyOHEeKTOB
M cBoOif cienuHUYECKHl MeTOL peryJIupOBaHUsS — BOCIOHMTaHUe,
HooLIpeHHe B COUETAHUH C METOAOM BJIACTH M MogUMHeHHsI. OCHOB-
HOM HOpMAaTHBHBIN aKT — YTOJIOBHO-UCITOJIHUTEILHRBIN Kogekc PD
oT 8 ssaBapsa 1997 r. Ne 1-@3 (¢ nocaredyrowumu usmeHeHUAMU U
Odononnenuamu).

¥YronoBHO-IponeccyaJbHOE NPaBO SBIAETCA OTPACIBIO, Pery-
JIMpYIoLIei JeATeNbHOCTDb CYA], IPOKYPaTyPhl, OPraHOB IIpeJBapu-
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TEJILHOTO CJeACTBUSA U JO3HAHUA IO PACKDHITHIO U PACCMOTPEHUIO
YTOJIOBHEIX fieJ1, OIIpeAesifeT IpoleccyaIbHble (OPMEI 3TOIl feATelIb-
HOCTM, IIpaBa M 00A3aHHOCTH YYAaCTBYIOIIWX B Hell Cy6GHEKTOB
(moacnenCTBEHHBIX, TOACY AUMBIX, CBUETEJIel, IIOTePIIEBIINX, JKC-
NepTOB, IIPeACTaBUTE el OOBUHEHIA U 3aIIUTHI), MX IIPABOBOE I10JIO-
skerre. OCHOBONOJIAraloOIIMil HOPMATHUBHEIA aKT — YTOJOBHO-IIPO-
neccyanbublil Kogekce PP or 18 gexkabpa 2001 r. Ne 174-D3. Bexy-
1€ MEeTOAB! PEeryJIHPOBAHUA — MMIIEPAaTUBHBINA U METOJ paBeHCTBa
CTOPOH, KOTOPBIE TECHO B3aMMOCBA3aHEI MEXKIY cO0OIi.

I'paxpaHCKO-IPOLIECCYAILHOE IPABO — 3TO COBOKYITHOCTEL HOPM,
PEeryJIHPYIOIIMX AeATeIBHOCTD OPTaHOB IIPABOCYAUS U JPYTHX y4acT-
HHUKOB IIpoLiecca IIpM pa3pellleHUH CIIOPOB O IIpaBe rpa’kJaHCKOM,
a TaKJKe I10 TPDYAOBEIM, CEeMeifHEIM, JIMYHBIM, (PHHAHCOBBIM U MHBIM
nZenam. B rpaxgaHCKOM mpolecce JefCTBYIOT B OCHOBHOM Te JKe
CyO'BEKTHI, YTO U B yrononnoijaanmma 3aKJIIOYAIOTCA B IIpeMe-
Te M MeTOJaX peryjaupoBaHus. B cocTaB JaHHOH OTpacau BXOAAT
TaK)Xe HODMEI, perjaMeHTHDYioliue paboTy apOUTpa’KHBIX M
HOTapUAJILHBEIX OPraHOB. I'JIaBHEIN HOpMaTHUBHEIA aKT — I'paxkaaH-
CKMIit mponeccyanbHulil Kogeke PP or 14 moabpa 2002 r. Ne 138-
®3. Crporoe cobiofeHre BCeX IIPOIECCYAILHBIX HOPM CIIYYKUT BajK-
HOI rapaHTHel peaJM3alui MaTePUATIBLHBIX.

3eMeBbHOE MPABO IPU3BAHO PEryJIMPOBATh BOIIPOCHI 3¢MJIEIIONb-
30BaHWA U 3eMJIEYCTPOMCTBA, COXPAaHEHN M pacIIpefe/IeHUs 3eMeJlb-
Horo ¢ouga, onpeneseHUA IPABOBOr0O PeXKHUMa Pa3JIUMYHEIX BUIOB
3eMJIX B COOTBETCTBHMM C UX ATMUHUCTPATUBHO-XO03AMCTBEHHEIM Ha-
3HayeHHeM. OCHOBHOI HOPMATHBHEIA aKT — 3eMeJbHEI KoJeKe
Poccuiickoit Pepeparuu or 25 okrabpa 2001 r. Ne 136-P3. Mero-
Ibl PeryJIMpOBaHUA — JO3BOJIEHUA, paspellleHN, 3aIIpeTHl.

TpyxoBoe NpaBo UMeeT CBOMM IIpeAMeTOM chepy TPYAOBBIX OT-
HoleHut (GopMBI pallMOHAJILHOM OPraHN3aIK 001LeCTBEHHOTO TPY-
Jla, ero oueHKa M OIljIaTa, omnpejejieHue Tapu(HEIX CTaABOK, pa3ps-
JIOB, OKJIaJI0OB, HOPM BREIpaGOTKH; pabouee BpeMs, OTIYCKAa; IPUEM Ha
paboTy 1 YBOJIbHEHME; IIOPALOK 3aKJIIOUEeHUS TPYAOBBIX COrJIalie-
HMIA, KOJUIEKTMBHBIX LOMOBOPOB; BOITPOCK! COLMAILHOIO CTPAXOBaHUS,
OXPpaHEI TPYyZAa, TEXHUKH GesonacHocTH). CyOBeKTaMM TPYZOBRIX OTHO-
LIeHWH BHICTYIIAIOT pabouune U ciIy»Kalye, rocyZapCTBeHHEIe, obmie-
CTBEHHBIE ¥ KOOIepaTHBHEIE OPraHU3alMH, TPodcoroa3nl. OCHOBHOI
HOpPMaTHUBHEIL aKT — TpyaoBoit Kogexc Poccuitickoit Pegepanuu
ot 30 nexabpsa 2001 r. Ne 197-P3. MeTon peryJIMpoBaHUs — IIOOLLI-
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peHue, CTUMYJMPOBaHMe, IPUAAHNE COOTBETCTBYIOIMIUM AOIOBOPaM
HOPMATHBHOT'O 3HAYEHUS.

B Hacrosmee BpeMs GOPMUPYIOTCA HOBeMIlIMe IPABOBLIE OTPAC-
JIM, BBI3BAHHBIE Da3BUTHEM COBPEMEHHOr0 HAyYHO-TeXHIYECKOI'O IIPOo-
rpecca: KOCMHYeCcKOe [IpaBo, aTOMHOe, KOMIILIOTEPHOeE.

MexIyHapoAHOE IIPABO He BXOAUT HU B OAHY HAIIMOHAJILHYIO CH-
cTeMy IIpaBa U pasfefifieTcA Ha Iy6auyHoe ¥ yacTHoe. OHO 3aHMMa-
eT 0co6oe MecTo, IIOCKOJILKY PeryJupyeT He BHYTPUIOCYAaPCTBEH-
HBIe, & MEXKIOCY/JapCTBEHHBIE OTHOIIIeHUA. B HeM BEIpaskaeTcs KoJ-
JIEKTUBHASI COrJIaCOBAHHASA BOJIA CYO'HEKTOB MEXK,TyHAPOAHOTO Ipasa,
HOPMEI ¥ MHCTHUTYTHI KOTOPOT'O 3aKPEIlJIAIOTCH B PA3JTHUYHEIX MeX-
AYHAPOIHBIX IOTOBOPAX, COTJIAIIEHMAX, YCTABAX, KOHBEHIMAX, J€K-
napauuax, fokyMenrax OOH. OTu akTH onpenensiioT B3aUMHBIE
mmpaBa U 06A3aHHOCTH I'OCYAAPCTB — YYaCTHMKOB MHPOBOTO coo01LLe-
CTBa, IPUHIIMIIEI KX B3AMMOOTHOIIIEHUI, IOBeleHe Ha MeXIyHa-

POZHOI apeHe.

1.12. NpasoHapyuweHue

C TOYKM 3peHHs COOTBETCTBHS 3aKOHY Bce IOBeAeHME JIofeil
MOJKHO Pa3fieTUTh Ha IPaBOMEPHOe U poTHUBonpasHoe. IIpoTuso-
TIpaBHOE [TOBeleHMe MTOTYyYMJI0 Ha3BaHue MpaBoHapyienne. [Ipaso-
HapYILIEeHUS — 3TO BO3HHUKIIIME B ONpeAeIeHHRIX )KU3HEHHBIX 00CTO-
ATEJILCTBAX ITPABOOTHOIIIEHUA, IOPUANYECKHe (PAKThI, KOTOPhIE Opea-
CTaBJIAIOT C000i1 BUHOBHEIE, IPOTHBOIIPABHEIE AesTHUE JINIIA, CII0C00-
HOT'0 HECTH IOPUAUYECKYIO OTBETCTBEHHOCTD (AeJIUKTOCIoCOOHOro
JINLA), ¥ ABJAIOIIMECS OCHOBAHMEM [IJIA IOPUANYECKOIl OTBETCTBEH-
HOCTH.

IIpaBoHapyllleHNeM ABJAETCA TOJLKO IIPOTHBOIPAaBHOE AeAHUe,
YTO BHIPAYKaeTcd B OTCTYIIJIEHUM OT Tpe6OBaHMIi NpaBOBBIX HOPM,
B HapyIIIeHWH KOHKPETHOMH IOPUANYECKOH 0013aHHOCTH, B HCIIOb-
30BaHMH [TPaBa BOIIPEKM ero HasHaueHHIO (3oynorpebienue npa-
BoM) 4 T.A. [IpaBoHapymenue — aTO Bcerja JesAHUE feeclIoCOGHBIX
¥ BMeHAEMEIX JIUI, T.e. TeX, KTO JOCTHUI YCTAHOBJIEHHOr'0 3aKOHOM
BoapacTa (Kak npaBuyo 14—16 jyet) u cnnocob6eH OTAaBaTh OTUET B
CBOMX JeCTBUAX, PYKOBOAUTH CBOMMHM ITOCTyNKaMu. IIpaBoHapy-
lIeHHe XapaKTepU3yeTcsd HaJIu4YueM BUHEI (OTHOIIIEHUA JIMIA K UM
COeSTHHOMY), UTO BhIpaykaeTcA B (hopMe yMuIcia (IPAMOro MK Koc-
BEHHOI'0) MJIM HEOCTOPOXKHOCTH (CAaMOHAJeAHHOCTh MJIM XaJIaTHOCTD)



60 TAaBa 1 ¢ Teopus 2ocygapcrsa u npasa

B COBepILIeHNH HempaBoMepHoOro AeAaHusa. K mpusnakaM mpaBoHapy-
IIeHUS OTHOCHUTCH TaKye 00lllecTBeHHAA OMaCHOCTD, KOTOPas BRIC-
TymaeT KpUTepHUeM rpafaliiy IpaBOHAPYIIEHU Ha IIPOCTYIIKHM U
npectyweAusa. Kaykaoe mpaBonapylneHe HAHOCUT BpeZ o0ImecTBeH-
HBEIM, FOCYZapPCTBEHHEIM, KOJUIEeKTUBHBIM, IMYHLIM MHTEpecaM, IIpH-
BOAMT K BPEAHBIM AJIA o6IlecTBa mocaeAcTBUAM. Bpen MokeT GBITH
KaK MaTepHaJbHBIM, TaK U MOPAJbHBLIM, KaK (pU3UYECKUM, TaK K
JYXOBHEIM, KAK U3MEPHUMBIM, TAK U HEM3MEPUMBIM, KAK BOCCTaHO-
BHMBIM, TaK ¥ HEBOCCTAHOBUMEIM. OTMETHM, UTO Bpej OOIMIeCTBeH-
HBIM OTHOIOEHUAM NPUYUHAETCA He TOJBKO KOT4a YHUUTOKEHEI Ka-
Kue-JIn60 MaTepHaJbHble EHHOCTH, COBEPIIIEHO HACUINE MM XH-
mieHKe, HO ¥ KOrja, HalfpUMep, U3rOTOBJIEH NMOAJIOMXKHEIA JOKYMEHT,
He MCIOJIL30BAHHEIA 110 cBoeMY HasHaueHuio. To ecTh MpaBoHapYILe-
HUe CBA3aHO He TOJBKO C COBEPIIEHHLIM IPOTHBONPABHLIM JeAHUEM,
MOBJIEKLIMM BpeJ, HO M CIOCOOHBEIM IIPUBECTH K TAKOBOMY.

IIpaBoHapylIeHHEeM MOKeT GBITH Ha3BaHO TOJBLKO TAKOE JesHHe,
KOTOPOE UMeeT COOTBETCTBYIOLIMIA cocTaB. CocTaB MpaBOHAPYIIIEHHSA
npefcTaBasgeT coboil HayuHy0 abCTPaKI[MIO, KOTOPOil OTpaXkaercs
cucreMa Haubosiee OOIIUX, TUIIMYHEIX U CYLIECTBEHHEIX IPU3HAKOB
Pa3JIMYHBIX IPABOHAPYILIEHUII. JTa CHCTeMAa IIPU3HAKOB He0OXOoau-
Ma JJIs NPUBJIeYeHUs IPABOHAPYIIIUTENA K OTBeTCTBEHHOCTH.

'K cocTaBy mpaBOHApyIIeHUs OTHECEHHI: CYObeKT, T.e. (pusmye-
CKOe JIUII0, CIOCOOHOEe COTIacHO 3aKOHY OTBeYaTh 3a CBOM AeiCTBHA,
¥ IOpHAUYECKOe JIULO; 060'BEeKT, T.e. o0miecTBEHHBLIE OTHOIIEHUS,
peryJaupyeMble U oXpaHseMEle IPaBOM; 00beKTHBHAs CTOPOHA Xa-
PaKTepU3yeT IpaBoHapyIlleHHe KaK [IPOTHBOMPABHOE AesTHUe, HAaITpaB-
JIEHHO€ Ha OITpe/leJIEHHbIN 00BEeKT — OXpaHsAeMble IIPAaBOM O0IIIeCTBEH-
HbIe OTHOIIIEHUSA, a TaKKe BPeJOHOCHBI! pe3yJIbTAaT U IPUYUHHO-
CJIEICTBEHHYIO CBA3b MEXIY AeHUEM M Pe3yJILTATOM; CYObeKTHBHAA
CTOPOHA, KOTOpasA NOKAa3kIBaeT BUHOBHOCTD JIMIIA, COBEPIIMBIIIETO ITPO-
TUBOIPABHOE JesTHMe, XapaKTepu3yeT IICHXUYECKOoe OTHOIIIeHHe JIMIA
K UM COleAHHOMY B GOopMe YMEBICJIA ¥ HeOCTOPOXKHoCcTH, IOpuau-
YecKas OTBETCTBEHHOCTH MOJKeT GBITH BO3JIOKEHA Ha JIMIO JIUIIL IIpU
HaJIMYUY U MPAKTHIECKH 3aKOHHOM YCTAHOBJIEHWH BCEX 3JIEMEHTOB
cocTaBa IIpaBOHAPYIIeHNd. ITO TpeboBaHUe ABIAETCS 6e3yCIOBHEIM
Np¥ BOJIOXKEHUH YTOJIOBHOM M aIMUHUCTPATHBHOM OTBETCTBEHHOC-
TH. B OTHOIIIEHUM rPakJaHCKMX IIPABOHAPYIIEHUIT 3aKOH MOYKeT
cAesaTh UCKJIIOUeHHs, U IIPH OIIpeJesIeHHLIX 0OCTOATENILCTBAX JIUI0
MOJXKET HECTH OTBETCTBEHHOCTh U 6e3 BUHEI.
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B ropuguueckoii mureparype IPUHATO OTJMYATH IPAaBOHAPYILE-
HHA 110 UX XapaKTepy, a TaKaKe II0 CTelleHU o0IecTBeHHOM onacHoC-
TH ¥ HEKOTOPHIM APYT'MM OCHOBaHUAM. [IpaBoHapyIlIeHUA IPUHATO
JeJITh Ha JUCLUIIMHADHbIE, aIMUHUCTPATUBHEIE, FPAYKIAHCKHE U
yrosoBHEle. IIpecTyILIeHEM ABJIAIOTCA TOJIBKO YTOJIOBHBIE IPABOHA-
pylleHus, Bce Apyrue NpaBoHapyIIeHUA — rpaXZaHCKUe, aAMU-
HHUCTPATUBHEIE, TUCHUNIMHAPHEIE — Ha3bIBAIOTCA IMPOCTYIKAMH.

Hucyunaunapvie npasonapyuieHus 1o CPaBHEHUIO ¢ APYTHUMHU
BHJaMH NPaBOHAPYLICHU HAHOCAT HAMMEHbIINi Bpe o0mecTBy.
OHH B OCHOBHOM 0CJIa0JIAIOT TPYAOBYIO, CIYXKEOHYIO TUCHUIINEY U
TeM caMbIM HaHOCAT Bpef HOPMAaIbHOMY PYHKIIHOHUPOBAHUIO I'OCY-
JapCTBEHHHIX, XO3AHCTBEHHBIX, YIOJIOBHEIX U IPYTUX 3aBeJeHUIA.
K pucnuninHapHBIM IPOCTYIIKAM OTHOCATCA, HAIIPUMeEP, NPOTYy.JI,
oro3zaHue Ha paboTy, mpeHeGpexeHUe JUCIUILINHOM, IPaBUIAMH
BHYTPEHHero pacrnopsagka. JJucuunanuapaeie IPOCTYIIKM BIEKYT 3a
coboif B KauecTBe CAHKIMU, HAIIpUMep, 3aMe4YaHHe, BEITOBOP, CTPO-
Uil BEITOBOD, MOHMXKEHNE B JOJPKHOCTH, OTYHMCJIEHUE U3 yueGHOro
3aBeJleHUA.

AdmuHucmpamueHble NPpasoOHAPYULEHUA TIO HAHOCUMOMY UMY Bpe-
Ay obmiecTBy ABAAOTCA 60Jiee cephe3HEIM IMPOCTYIIKOM, HEXeJIu
OUCIUNINHAPHBIE. AOMUHUCMPAMUBHLLU NPOCMYNOK — 3TO HOCH-
raolmee Ha rocyJapCTBeHHBIH MK O0LIeCTBEHHBIH IIOPALOK, IIpaBa
¥ cBOGOARB! rPaKAaH, HAa YCTAHOBJIEHHBIN TOPAKOK YIIPaBJIeHUSA ITPO-
THBOIIPABHOE, BUHOBHOE (KaK YMBIIIJIEHHOE, TAaK U HEOCTOPOIXKHOE)
AelicTBue uau GesgelicTBUe, 3a KOTOPOe 3aKOHOM IIPeAyCMOTPeHa
aIMUHUCTPATUBHAA OTBETCTBEHHOCTh. K aIMUHUCTDATHBHEIM IIpa-
BOHApPYILUEHUAM CJIeLyeT OTHECTH: HapyllleH!e IIPAaBUJI YIMIHOIO JBU-
JKeHHus, IPaBUJI CAHUTAPUU, ITOXKaPHOMH OGesonacHocTu. IIpaBoHapy-
LINTEJN, COBeplIas afMUHUCTPATUBHLIE MPOCTYIIKH, HapyLIAIOT
HOPMBI 8fMUHUCTPATHBHOrO, (GHUHAHCOBOro, 3eMeJILHOIO, IIPOLeCCy-
JIBHOTO U APYTHUX oTpacjeli npaBa. AIMMHUCTDATUBHBIE IPOCTYII-
KM BJIEKYT 3a co6oii, HalIpuMep, IpeaynpexxaeHue; mrpad; auiie-
HUe CIeIIUAILHOTO ITPaBa, KOTOpOe IPefOCTaBIAETCA IPaKIaHUHY;
aJMUHUCTPATUBHLIA apecT.

Paznuvalor Takxke zpax0arcKue npasoHapyulenHus, KOTOphIe
MMEHYIOTCA MPayKAAHCKO-IIPABOBLIMU festuKTaMu. I'pasxcdancko-npa-
60801 Oenukm — 3TO rpaXkJaHCKOe IIPaBOHAPYIIEHNe, BIEKYIee
3a co6oi1 06513aHHOCTB BO3MEIIeHUA MPUYMHEHHOro yiepba. OTBeT-
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CTBEHHOCTB 3a TaKMe [IPaBOHAPYIIIeHUS IIpeyCMaTPUBAaeTCA HOpMa-
MM I'pa’kJaHCKOr'0, CeMeifHOro, 3eMeJILHOTO ITpaBa.

CaMo npaBoHAapYIIIeHHE 3aKJII0YaeTCA B HEMCIIOJTHEHUH, UK He-
Ha/iIe)KalneM UCIOJTHeHUM, JOTOBOPHEIX MJIM HEJOTOBODHKIX 0053a-
TeJILCTB; B IPHUYMHEHUN UMYIIECTBEHHOTO BpeZa rocyAapCTBeHHEIM,
YaCTHBIM OPTaHU3aIUAM, JMYHOCTH. I'park1aHCKO-ITPaBOBbIe HOPMBI
ITPeAIII0JIaraloT BOCCTAHOBJIEHME HAPYIIIEHHBIX OTHOIIEHUMH U BBINOJI-
HeHHUe, MHOTA B IPUHYAUTEILHOM MOPSAAKe, HeBRITIOJHEHHLIX 005-
3aTeJbCTB WM 06513aHHOCTEM; BOCCTAHOBJIEHUE HAPYILIEHHBIX IPaB.
Ha npakTuke 3TO 03HaUaeT BO3MellleHe HUMYILeCTBEHHOTO y1iep6a,
B3BICKaHMe HEYIJIaYeHHOr0 0JIra, OTMEHY IIPOTHBOPeYalIiX 3aKO0-
HY CIeJIOK, JOTOBOPOB ¥ APYTHX MPOTHBOIIPABHEIX AKTOB.

JIpyruM BUIOM NpaBOHAPYIIeHUH ABIAEeTCA npecTtynierue. [Ipe-
CTYILTeHHUe IPeACTaBIsAeT A obIiecTBa 0co0yi0 ONacHOCTh U IPH-
YMHAET Bpe/] HanboJiee BaXKHEIM OGIIECTBeHHEIM OTHOMIEHMAM . Ilpe-
cmynaenueMm CUUTaeTCA IIPeLYCMOTPEHHOE YTOJOBHEIM 3aKOHGM 00-
ILIeCTBEHHO-OIIacHOe JedAHUe (JeiicTBHe win OGe3felicTBUE), IIOCATAIO-
Iiee Ha O0IeCTBEHHBIH CTPOii, Ha COOCTBEHHOCTH, HA ITPaBa JIMIHOC-
TH U TaK jajee.

Zﬁpecrymenua Tepe4yuciIeHbl B YTOJIOBHOM 3aKOHE, CJIeL0BaTeb-
HO, IIPECTYIUIEHHEM SABJIAETCA TOJBKO TO MpaBOHapyIIeHnue, KOTOpoe
3aKpeIIeHO B Ha3BAHHOM aKTe. JlessHuA, KOTOphIe HE YIIOMUHAIOTCA
B YrOJIOBHOM KOJIeKCe, IIDeCTYILIeHMeM Ha ABJIAIOTCH. _

VrosoBHBIE TPABOHADYIISHUSA 3aNIPeIleHbl 3aKOHOM, M IIPaBOHA-
PYILIXTEH IIOCJIE COBEPIIEHUA YTOJIOBHOIO IPECTYIIIEHUS NOABEPTra-
eTcA YroJIOBHOMY HaKa3aHUIO: JMIIEeHUIO CBOOOkI, mTpady, KoH-
duckanuy MMyInecTsa, a B MCKJIIOYUTENBHBIX CAYyYasaAX U CMepT-
HOM KasHM

OTMeTHM, YTO BCe BUABI IIPABOHAPYIIIEHUI HAXOAATCA BO B3aUMO-
CBA3M U B3aMMOOGYCIOBJIEHHOCTH. 3a4aCTyIO OAHUM AesHUEM UeJio-
BeK COBepIIIaeT HeCKOJIbKO IIPABOHADYINeHU, HanpuMep, Hapylle-
HYe NPaBUJ YIMYHOrO ABMIKEHUS MOXKET IIOBJIeYb KAK afMHUHHCT-
PaTMBHYIO, TAK M MMYIIIECTBEHHYIO OTBETCTBEHHOCTb.

CHu)KeHMIO YKcjia IPaBOHAPYIIIEHUI CIIoCOOCTBYeT Pa3BUTHE ITpa-
BOCO3HAHMA, IIOBHIMIEHUE IIPABOBOM KYJIBTYDHI, YIYYIIeHNE U CHC-
TEMHOCTb IIPABOI0 BOCIIMTaHUS 411 (GOPMUPOBAHKUA YCTAHOBKM I'Dask-
JaH Ha IPAaBOMEPHOe ITOBEZieHHe.
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1.13. IOpuauyecKan OTBETCTBEHHOCTb

ITocKONBKY, KaK yiKe OTMeuasoch, Bce IOBeAeHUe JI0AeH ¢ TOU-
KM 3pEHUA [IpaBa UMeeT ABe [TOJIAPHLIE PA3HOBUAHOCTH (IpaBoOMep-
HOe U MPOTHUBONPABHOE), TO X OTBETCTBEHHOCTh PACCMATPUBAETCH B
[OBYX acleKTaX: IO3UTHBHOM U HeraTHBHOM (IIPDOCIEKTHBHOM M peT-
pocnieKTUBHOM). IIpoCTIeK THBHEIH (ITO3UTHBHLIIL) ACTIEKT OTBETCTBEH-
HOCTH CBS3aH C ITOJIOKUTEJIbHEIM OTHOIIIEHUEM JIMIIA K cOBepIlae-
MBIM MM ITocTynkaM. OTBEeTCTBEHHOCTH B JAHHOM CMEICJIE pacCcMar-
puBaeTcs KaK OCO3HAaHHAA U BOCIIPHHUMAaeMas JUIOM COLMaIbHAA
Heo6X0qUMOCTh MHUIIUATUBHOrO BEIIIOJIHEHUSA J0Jara (MOPAILHOTO,
NIPaBOBOr'0, MOJUTHUYECKOr0). ITO OTBETCTBEHHOCTH 3a Gyxyliiee mo-
BeJieHue.

PeTpocneKTBHAA OTBETCTBEHHOCTE CBA3aHA C ViK€ COBePIIEHHBIM
nmeauueM. OaHoi U3 Pa3HOBUAHOCTEMH COMUATBHOM OTBETCTBEHHOCTH
ABJAETCA IOPUAIYECKas.

Kaxkxoe rocyrapcTBo, u3gaBas IpaBOBhIe HOPMEL, IPHHUMAET Me-
PHI ITO UX OXpaHe, M HapyIlIeHHe 3TUX HOPM BJiedeT 3a coOO0M 1opugu-
YeCKYIO OTBETCTBEHHOCTD. IIpHBIIeYeH e HAPYIIIUTEJISA IIPABOBBIX HOPM
K IOPUANYECKON OTBETCTBEHHOCTH SABJISAETCA peaklireil rocyaapcTea
Ha COBepIIIeHHOe NTpaBoHapyIiuTeseM Aesuue. K mpaBonapymmuresio
B 3TOM CJIyyae KOMIIeTeHTHEIE FOCyAapCTBeHHble OpraHbl IPUMeHHA-
10T MephI IPUHYXAEHUA. ITO 03HAYAET, YTO rOCYAaPCTBO OTPUILA-
TeJILHO OLIeHHUBAET IIPOTUBOIIPABHOE IT0OBefieHNe HAaPYIIUTEJIS IIPaBo-
BBIX HODM U 3aCTaBJIAET ero IpeTeprneBaTh OTPUIATEIbHEIE IS HETO
TocJIeICTBUA, TAKHE KaK: JUIIIeHre cBOOOALI, HaJIoXKeHue mTpada,
BO3MellleHMe MaTepHaIbLHOro yiiepba U Tak JaJjee.

OnHako He Bcerfia rocyAapCcTBeHHOe IPUHYKIEHUE SABJIAETCA OT-
BEeTCTBEHHOCTBIO, KaK HAIIpUMep, eCJIM ITPABOHAPYINUTE b 3aJePKaH
MUJIMIMeN ¥ IPOTUB ero BOJIX JOCTaBjleH B OTAeJeHUe MUTUIIUH,
3TO ellle He ABJAETCA IOPUAUYECKOH oTBeTcTBeHHOCThI0. Ho Korzma
NIpaBOHAPYILINTEb IIPeJICTAHET IIepe] CYJOM U CY[ Ha3HAYUT eMy
HaKa3aHUe — 3TO y’Ke IOpPUANYECKass OTBETCTBEHHOCTD.

B ropuanyeckoii muTepaType BHAENAIOTCSA IPU3HAKH I0pUIAYe-
CKOIf oTBeTcTBeHHOCTH. [IpM3HaHO, YTO OHA BCerja onmupaerca Ha
rocyAapcTBeHHOe IPUHYIKAeHNe; KOHKpeTHad GopMa peasn3amuu
CaHKUMI IIpeXycMaTpUBaeTcs HopMaMu npaBa. K mpussakaM 1opu-
AMYEeCKOM OTBETCTBEHHOCTH OTHOCHTCS U TO, UTO OHA HACTYIaeT 3a
COBepIIeHHOE IIPaBOHAPYILIEHHE (ABIAETCS ero CaeACTBUEM) U CBS-
3aHa C O0ILEeCTBEHHBIM ocykIeHueM. FOpuamueckas OTBETCTBEHHOCTD
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BBIPAYKAeTCA AJ1A IPABOHAPYILIMTEJISA B OIIpefieIeHHBIX OTPULIATeIb-
HBIX OCJIEACTBUAX JUYHOr'0, UMYILECTBEHHOI0, OPraHU3aIlMOHHO-
¢usmyeckoro xapakrepa 1 BOILIOIIAETCA B YCTAHOBJIEHHOI IIpoLec-
cyasbHOI hopMe.

IOpuauyeckas 0TBETCTBEHHOCTD IIpefHa3HAUYEHA JJIS TOIO, YTOOKI
HaKa3aTh HapYIINTeJIs, IPeAyNPeAUTh €r0 HeITPABOMEPHEIe JeHCTBIA
B Oyaymem. CirefoBaTeIbHO, OPUAMYECKASA OTBETCTBEHHOCTD HOCUT
BOCIIUTATEJbHBI XapakTep.. OTBeTCTBEHHOCTh, KOTOPYIO HeceT IIpa-
BOHAPYIINTENH, ABJIAETCA BOCOUTATEIHLHON MepOi He TONBKO JJI Hero
caMoro, HO 1 OKa3bIBaeT BOCIIUTaTeIbHOe BO3/elCTBHe Ha OKPpYKa-
ownx. UckiaoueHueM ABNAETCA CMePTHAA Ka3Hb. 3[ieCh MIaBHOM
meJbI0 TAKOM MepHI ABJIAETCA BOCIIUTATEIbHOE BO3ZeCTBIE Ha OK-
PYKAIOIMX.

HWEHECTHTYT IOPUAUYECKOH OTBETCTBEHHOCTH CTPOMTCS Ha OCHOBE
PsAla IPUHIIMIIOB, CPEAY KOTOPHIX 3aKOHHOCTH (TpeGoBaHMe CTPOroit
¥ TOYHOI peaJiM3alMy IIPABOBRIX IIPeANHUCAHUIT), 000CHOBAaHHOCTh
(T.e. ycraHOBJIeHMe (paKTa IPAaBOHAPYIIEHUS KaK 00'beKTUBHOM HC-
THHBI), CIPaBeAJIMNBOCTS (T.€. HeJIb3sT HAa3HAYUTh YTOJOBHOE HaKa3a-
HHUe 3a IPOCTYIIOK; 3a OZHO IIPaBOHApYLIeHHe AOJIKHO OHITH OZHO
HaKa3aHUe; BUJ M Mepa OTBETCTBEHHOCTH 3aBUCAT OT TAYKECTH IIpa-
BOHAPYILIEHU S ; OTBETCTBEHHOCTh HECET TOT, KTO COBEPIIIIII IPaBOHA-
pYyllIeHue), 11ejiecoo0pa3HoCTs (T.e. COOTBETCTBHME U30PaHHOI B OTHO-
LIIeHUM [IPaBOHAPYIIUTEJSA Mephl BO3EHCTBUA MeIaM I0pUAUYeC-
KO OTBETCTBEHHOCTHM), HEOTBPATHMOCTDL (T.e. HeM30eIKHOCTh
OTBETCTBEHHOCTH 3a BCAKOE [IpaBOHAPYIIIEHNE), UHANBUIYATN3aI[Ua
HaKa3aHus (T.e. OTBETCTBEHHOCTD 3a COBEPIIIEHHOE IIPABOHAPYILIEHHE
BHUHOBHEIH JOJI’KEH HECTH caM).

OrmpeznesieHo NATH BUAOB IOPUAMYECKOM OTBETCTBEHHOCTH: YTIOJIOB-
Hasl, aiMUHICTPATHBHAA, IPAXKJAHCKO-IIPABOBas, JUCIUILIMHAPHAA
¥ MaTepHaJbHaA.

HauGouee crporoii aBideTca y2on06Has omeemcmeéernnocms. OHa
TIpUMeHAEeTCA K JNILAaM, KOTOPDBIMH COBEPIIAIOTCA 001eCTBeHHO-
omacHble JesTHUA, MPeCcTYNJIeHusd, KOTOphle HaKa3kIBalOTCA B CO-
OTBETCTBHU C YTOJIOBHEIM KoJeKcoM. K Taxoil oTBeTCTBeHHOCTH OT-
HocATcA: mTpad B 6oJab1IOM pa3Mepe, JUIIeHHe CBOGOLI, KOHGMC-
Kalud MMyILIIecTBa U T.1.

CoBeplieHre afMUHUCTPATUBHOrO IIPOCTYNKA BJieYeT 3a co60it
A0MUHUCMPAMUEHYI0 OMEemcmaeHHOCMb. A IMUHHACTPATHBHELIA IIPO-
CTYNOK He ABIAEeTCA 00IeCTBEeHHO-0NACHBIM AeAHUEM, I03TOMY U
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HAa3BIBaeTCA MPOCTYIIKOM, a He npecTymieHreM. K rakumM npoctym-
KaM OTHOCATCS: HapyllleHue 00LIe00a3aTeIbHEIX IPABILT IOBeACHU A
B 00lLIeCTBEHHBIX MeCTaX, HapyllleHWe IPaBIUT IPOTHBOIIOXKAPHOI Ge-
30I1aCHOCTH, HapyIlIeHNe IIPaBIJI OXPaHLI TPYAA U TEXHUYECKOM 6e3-
ONacHOCTH, IPaBUJI TOPT'OBJIM, OXOThI, PEIOHOM JIOBJIM M T.II.

IIpuBneveHre K afMUHUCTPATHBHON OTBEeTCTBEHHOCTH, KaK ITpa-
BUJIO, BJIedeT 3a co0oit TaKue MepHl, KaK, HAIIPUMeD, HAJIOKEHHUe
rrpada, JUIIeHre IpaBa YIpaBIeH!s aBTOMOOIIEM, KOHQHUCKAIUS
IIPeAMETOB OXOTHI WK PRIOHOM JIOBJIH.

Meps! aAMUHUCTPATUBHOMH OTBETCTBEHHOCTH ITIPUMEHAIOTCH, KaK
npaBMJIO, He CYyJOM, a OPraHaMHU rocyAapCTBEHHOM HHCIEKIUH,
a Tak’Ke MeCTHHRIMH aJMHHUCTPATMBHHEIMM KOMUCCHAMH, TO €CTh
TE€MH IocyJapCTBEHHLIMU OPraHaMi, KOTOPHIM IPaBOHAPYILMTENE 110
POZY CBOeii [eATeJbHOCTH He TOAYKHEH.

Hucyunaunapras omeemcmaeeHHocmb NpUMeHsIeTCs IIPK Hapy-
LIeHNU TPYAOoBOi Iucouiauen. Kak npaBuio, 3To BRIpakaerca B
00bSBJICHNH 3aMeYaHN, BEIMOBOPA, CTPOroro BRIroBOpa, HOHMYKEHNA
B JOJDKHOCTH, IePeBoJa Ha HUXKEOIJIaYUBaeMYyIo paGoTy, yBOJIbHe-
HHA 10 UHUOUATUBe AIMUHUCTPAUH. OTa OTBETCTBEHHOCTh IPHUMe-
HAETCA BHIIIECTOAMIUMY OPraHU3aIUAMHM 10 OTHOLIIEHHUIO K pabo-
YUM M CIYKalUM IOMYUHEHHBIX UM HUXKEeCTOAIMIMX OPraHu3aInii.
JucuumIMEapHEas OTBETCTBEHHOCTb IIPUMEHSETCS B COOTBETCTBMH C
HOpMaMH TPYZOBOI'O MpaBa, a B ApMUU — B COOTBETCTBUM C HODMa-
MM JUCOUILIMHAPHOTO YCTaBa.

I'pascdarcro-npasosas omeemcmeerHOCb IPUMEHAETCS K IPasK-
JaHaM ¥ IOPUAMYECKHUM JINIAM B TOM CIydae, KOrAa CTOPOHEI Hapy-
LLIAIOT CBOM JOTOBOPHBIE 00A3aTEIbCTBA, U B CIIyYae IPUYNHEHHOTO
BpeJa, Hanpumep, uMynlecTsy. K mapymuTeno MoryT 6bITh IpuMe-
HeHEI TaKHe Mephl, KaK, HallpuMep, ITpad, BHIJIATA HEYCTOMKH,
TeHsA, NIPU3HaHMe CAeJKH HeJelcTBUTeIbHOM. ['pakfaHCKO-IIpaBo-
Bas OTBETCTBEHHOCThL IPUMEHAETCSA OOIIMM CYZOM, a TaKe apour-
Pa’XHBIM CYAOM, MHOTJa B aIMUHUCTPATUBHOM HOPALKE.

Mamepuanvhas omeemcmeeHHOCb BOSHMKAET B TOM CJIIydae, Kor-
Jla MPOTUBOIIPaBHEIE AeiiCTBUA JmIa, paboTalomero Ha JaHHOM IIpeJ-
NPUATHH UM YUYPEXKAEHUM, HAHECIU MaTepUaILHEIN ymepo 3ToMy
NPeAIPUATHIO MK YUpeXKIeHuI0. MaTepuaabHad OTBETCTBEEHOCTh
OCYILIECTBJIAETCA B COOTBETCTBMM C HOPMaMM TPYXOBOro mpaBa. OGbIu-
HO 3a HaHEeCEHHHIH ymep6 ¢ BUHOBHOTO Yep)KUBAETCA YaCTh €ro
3aprnaaTtel. [losHas MaTepualbHaA OTBETCTBEHHOCTh HMEET MEeCTO

3. 3ax. 418
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TOrAa, KOrja ¢ BAHOBHBEIM 3aKJIIOYEH JOTOBOD O IOJHOM MaTepuasb-
HOH OTBETCTBEHHOCTH. B curyuyae eciin BUHOBHBIN YKJIOHSIETCS OT BO3-
MelneHud yiep6a, To Kej10 MOXKeT OBITh IepefaHo B CYI.

Cienyer uMeTh B BUAY, UTO He BCAKOE IIPaBOHAPYILIEHUE BJIeYeT
3a co60ii IOPUANYECKYIO OTBETCTBEHHOCTD, IIOCKOJBKY CYIIIECTBYIOT
ofcroAaTeanCTBa, HCKIOYalomue ee. HanpumMep, HeBMeHAEMOCTD,
Heob6xoauMasA 060pOHa, KpaHAA He0OXOAUMOCTh, MAJTO3HAYHTE b~
HOCTb IPaBOHAPYIIIEHU S, He PeCTABJIAIONIErO 00I1LeCTBEHHYIO OIac-
HOCTh, OTHECEHBI K CIyYasM, UCKIIOYAIOMUM IOPUINYECKYIO OTBET-
CTBEHHOCTb.

1.14. 3aKOHHOCTb ¥ NPaBONOPAAOK U UX 3HAYEHUe
ANA XKU3HU COBpPEeMeHHOro obuiecrsa

3aK0HHOCTH — OflHA U3 6a30BBIX KATEropHuii Bceil IopuaudecKoit
HayKH{ U IDAKTHUKH, & ee YPOBEHb U COCTOSHHUE CIYIKAT rNIaBHRIMU
KPHUTEPUAMH OIEHKH ITPaBOBOi1 JKM3HH 00I1eCTBa, ero rpaXkJaH.

3aKOHHOCTB CBsS3aHA C IeMCTBEHHOCTBIO 3aKOHA, C ero CIIOCOOHO-
cThI0 3P PeKTUBHO BJIUATHL Ha PeryJupyeMble 00IeCTBeHHEIE OTHO-
menns. OHa BelpakaeT oGLIMIl IPUHIMII OTHOILIEHU O6IeCTBa K
npaBy B nejoM. IToaToMy ee cofep:kanue pacCMaTPUBAIOT B TPEX
acIleKTax: a) B ILJIaHe «IIPaBOBOr'0» XapaKTepa 00IeCTBeHHOM XKuU3-
HH; 6) ¢ mo3umumii Tpe6oBaHUA BCeoObIero yBaXKeHUA K 3aKOHY U
0643aTeJILHOTO ero UCIIOJHeHU BCeMHU CyO'beKTaMH; B) IOA YIJIOM
3peHuns TpeboBaHUA 6e3yCNOBHOM 3allMTHI X PeabHOro obecneye-
HHA [IpaB, UHTEPECOB I'Pa’kAaH ¥ OXPaHKI IPABOIOPAAKA B 1[€JIOM OT
smoboro npoussosa. CiieqoBaresbHO, cofepKaHue 3aKOHHOCTH CBS-
3aHO KaK C NI0BeJeHueM CyO'beKTOB, PeaIM3YIOIINX IIPAaBO, TaK M C
JeATeJIbHOCTHIO N'OCYZaPCTBEHHEIX OPraHOB, 00eCIIeYNBAIOLIIUX ero
¢opMupoBanue, peasu3aIUIoO ¥ 3aIIUTY.

3aKOHHOCTb CTh KOMILJIEKCHOE ITOJIMTHKO-IIPABOBOE SABJIEHUE, OT-
pakalollee IPaBOBOI XapaKTep OPraHU3alMy O6GIIeCTBEHHO-II0IH-
THYeCcKOl JKU3HU, OPraHUYeCcKYIO CBS3b [IpaBa U BJACTH, IPaBa U
rocyaapcTBa.

3aKOHHOCTb HEOTAERJIUMA OT 00111e00A3aTEILHOCTH IIPABA U BhI-
pa)xaercs B TpeOOBAHHM HEYKOCHUTEIBLHOrO IPETBOPEHUS B KU3HD
3aKOHOB U 0a3UPYIOIIMXCA Ha HUX HODMATHUBHEIX aKkToB. CiiegoBa-
TeJIbHO, 3aKOHHOCTh TPeOYyeT COOTBETCTBUSA MOBEAeHUSA CYO'LEKTOB
06LI1eCTBEHHBIX OTHOIIEHMH NpeANUCAHUAM IIPAaBOBHIX HODM,
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T.e. obecnieyeHNs peaslbHOTO IPABOMEPHOr'0 MOBEJeHUA BCeX HX yda-
CTHHUKOB.

3aKOHHOCTH TPAKTYETCA M KaK IPUHIIUIN IPaBa, KOTOPHIl KOH-
LeHTPHPOBAHHO BRIpA’KaeT OCHOBHEIE 0COOEHHOCTH ITOCJIeJHEr0, ero
CBOIicTBa, paccMaTpHUBaeMble B [eHCTBHH, B IpoIecce peaTu3anuu.

3aKOHHOCTH, IOHUMaeMasa KaK MeTO/ roCcyAapCTBEHHOI'O PYKOBOJ-
cTBa 06IIEeCTBOM, IPEAIIOJaraeT, YTO CBOM QYHKIMU rOCYAapCTBO
OCYILIECTBJIAET UCKJIIOYUTENbHO IPABOBRIMH cpeAcTBaMu. B rakom
rocyziapcTBe HeJJOITyCTHM IMPOKU3BOJI B AEATEILHOCTH JOYKHOCTHEIX
JINI, UCKJIIOYAIOTCS NPUHATHE CYO'beKTUBHEIX, BOJIOHTAPUCTCKUX
pelleRyii, pelrreHue MOJIUTHYECKIX BOIIPOCOB CUJIOBRIMHM METOJAMH.
OcoGoe MecTo B AeITEILHOCTH I'OCYAapCTBa OTBOAUTCA 3aKOHOJATE Ib-
HBIM M CyAeOHEIM OpraHaM.

Bnaromapsa 3akOHHOCTH B 00IecTBe BHEAPAIOTCA UAEH CIIpaBes-
JIMBOCTH, TYMaHU3Ma, JIMYHOM U 001ecTBeHHOI cBoGoARI. [ToaToMy
B IIUPOKOM COLLAAIBHO-IIOIMTHYECKOM CMBICJIe 3AKOHHOCTh MOYKHO
CUUTATH PEIKUMOM OOILIECTBEHHO-IOJIMTHYECKOMH JKU3HHM. ITO PEXKUM,
TIPH KOTOPOM JeSTEeJbHOCTh BCeX CYO'HEKTOB OCHOBBIBAETCA HA 3aKO-
He, a HAEHU NIpaBa, 'yMaHU3Ma, CIpaBegJIMBOCTH, CBOGOJEI K OTBET-
CTBEHHOCTH I'OCIIOJCTBYIOT HaJ JUMYHBIMH, IPYNIIOBBIMU, KJIACCOBHI-
MM UHTepecaMu. Pe)XUM 3aKOHHOCTH — TaKas MOPaJIbHO-IIOJIUTH-
yeckas: aTMoctepa, Ipu KOTOPOIi B 06I1IeCTBEHHO YKU3HU I'OCIIOACT-
BYIOT HMJeHW IpaBa, 'yMaHHU3Ma, CIIPaBeAJUBOCTH, KOrZa TOYHOE
U HEYKJIOHHOe COGJIlofleHNe 3aKOHOB, PeaIbHOCTh U He3hI0JIeMOCTh
ITpaB rpa)k,JaH ABJIAIOTCA OCHOBOM JKU3HU OOIIECTBA, ero rpaXk/JaH.

CrenoBaTeIbHO, 3aKOHHOCTH — 3TO TAKOM IMOJUTHKO-IIPABOBOM
PeXXUM, TaAKUe YCIOBUSA KU3HU, TaKasA IpaBoBaa aTMocdepa, KOTO-
PBle OrpaskAaioT JMYHOCTD OT IIPOM3BOJIA BJIACTH, JIOAeH — OT aHap-
XUH, o6IIeCTBO B I[€JIOM — OT HACHJIUHA, Xaoca, 6ecnopsagKa.

3aKOHHOCTH IPEATOIaraeT B CBOEH peaM3aliyl P MPUHIIUIIOB.
IIpesx e Bcero — BepXOBEHCTBO 3aKOHA IO OTHOLLIEHUIO KO BCEM APY-
T'UM OPaBOBBLIM aKTaM. JJaHHEIH IPUHIIUAI TOJTYYNJ KOHCTUTYIIUOH-
Hoe 3akpemieHnue (4. 1 cr. 15). Beakoe usganue HopM npasa, Ipo-
TUBopevaiux KoHCTUTYIMY 1 3aKOHY, eCTh HApYIIIeHe 3aKOHHOC-
TH. Bepx0oBeHCTBO 3aKOHA MPOABJISETCA He TOJbKO B 3aKOHOJA-
TeJLHOM COAEPIKaHNU, HO U B popMe. ITO O3HAYAET, YTO HOPMATHUB-
HbIe aKTHI JOJKHBI IPUHUMATLCA B CTPOr0 YCTAHOBJIEHHBIX 3aKOHOM
nopsigke u popme.

3*
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PaBeHCTBO Bcex mepeg 3aKOHOM M CYOM ABJISETCA CIeXYIOLIMM
NPUHIMIIOM 3aKOHHOCTH. JlaHHRIN NIPMHOUN TaK)Ke BO3BedeH Ha
KOHCTHTYLMOHHRIN YPoBeHb (4. 1 cr. 19). B a3ToM npuHIiMNE BhIpa-
JKaeTcs TpeOOBaHKeE IIPETBOPATH 3aKJIIOYEHHYIO B IpaBe MAEIO0 CIIpa-
BeJINBOCTH, FAPDAHTUM JUYHOCTH OT 3JI0YNOTPe6IeHMIA CO CTOPOHBI
APYrux cy0'beKTOB, B TOM YHKCJIe IIpeACTaBuTeIeil BJacTH.

HeykocHuTennHoe cobrrogeHre (MCIIOJHEeHNe) IPAaBOBhIX aKTOB
BCeMHM Cy0'beKTaMU IIpaBa TaKJKe ABJIAETCA IPUHIIMIIOM 3aKOHHOC-
TH. JlaHHOe TpeGoBaHMe AMKTYeT He0OXOMMMOCTb PeaIu3aluy rocy-
JapCTBEHHO-BJIACTHRIX IIPeANKXCAHMIA (0013aHHOCTEM M 3aIIPETOB), MX
6e3yciI0BHYI0 0043aTeIbHOCTD AJ1A BCeX CyOLEeKTOB IIpaBa.

ObecrieyeHNe HEYKOCHUTEIbHON peaJM3aliy IpaB M cBOGOA B
KayecTBe IPHHLUIIA 3aKOHHOCTH 00paIeHo He K YIIPABOMOYEHHOMY
CyO'BbEKTY (KOTOPEII MOJKeT pean30BaTh UJIM HE Peain30BaTh IIPaBo
110 CBOEMY YCMOTPEHHIO), 4 K KOMIIETeHTHLIM OpraHaM rocyJapcTBa.
Mauno npegocTaBUTh rpakgaHaM npaBa. BaxkHo cos3gars ycaoBus,
obecrieunBalolLIye UX OCYIIeCTBIeHIEe, CHICTEMY OPraHN3aI[MOHHKIX,
IOPUAUYECKHMX Mep, rapaHTUPYIINUX uXx 3amuTry. Koncturyuusa PO
npeaocTaBMjIa rpakJjaHaM BeCchbMa IIIMPOKHA KPYr paB ¥ cBOOOL.
OxHaKo MHOrMe M3 HHX 0 CHX IIOp He ofecrneyeHkI JOCTATOYHO 3¢-
(GeKTHBHRIM MEeXaHH3MOM peaju3alnyu, Apyrue He MOAKPEIeHkl
3KOHOMHYecKH. Pe3yibTaToOM 3Zech MOXKET CTaTh YINepOHOCTh KOH-
CTUTYLIMOHHOM 3aKOHHOCTH.

Haprexamee npaBmwibHOe 1 3¢ deKTHBHOE IPUMeHeHNe ITPaBa KaK
NPHHIIKA apecOBAHO roCyAapCTBeHHEIM OpraHaM, B Ybi0 KOMIIETEH-
L0 BXOZUT 00513aHHOCTb 00€CIIeYNTh PeaN3allHIo IIPABOBBIX HOPM.
3aKOHHOCTDH HY)KZaeTcd B 3¢ deKTHBHON IpaBONIPUMEHUTEIBHOMN
IesATeJbHOCTH, YTO IPeAIojaraeT HeJOyIlleHe BOJOKMTEI, GI0pOK-
paTusMa, 6e3pas3juuA K MHTepecaM JIojieil, CBOeBPEMEHHYIO PeaK-
IIMIO Ha JIIOOkIe 3asiBJIEHMA I'PaXKAaH 00 YIIeMJIeHNH UX IIPaB U CBO-
60x, usganue apdeKTHBHLIX IPaBONPHUMEHUTEILHEIX aKTOB.

3aKOHHOCTb TpeOyeT, YTOOkI JTI00kIe OTCTYIIJIEHMS OT IIpeIuca-
HUH 3aKOHA CBOEBPEMEHHO BCKPBIBAJINCh, [TIOCIEACTBHS IIPABOHADY-
IeHUi YCTpaHAINCh, 8 BUHOBHEIE B MX COBEDILEHHUH MPUBJIEKATNCH
K OTBETCTBEHHOCTH. B 3TOM BhIpa)kaeTcs IPUHIMII IIOCTAEA0BATEb-
HOIt 60pBOEI ¢ IPaBOHAPYIIIEHNAMM.

HegomycTiMoCcTh MPpOU3BOJIa B AEATEIBHOCTH HOJKHOCTHBIX JINLL
03HAYaeT, YTO AOHPKHOCTHEIE JINA, IPUHUMAA BJIACTHOE PellleHHe,
JOJIYKHBI PYKOBOJCTBOBATHCA KOHKPETHRIMHU [IPAaBOBHIMH IIPeIINCa-
HHUAMM U YYUTHIBATE IPK 3TOM MHTEpeCH! 00111ecTBa, rOCyAapcTBa,
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NpaBoOBhEIE IPUHIIMITEI ¥ TPeGOBaHNS MOpaJIH. ITO IPaBHIIO oOparmne-
HO He TOJIBKO K IPaBOIPMMEHHUTENbHEIM, HO ¥ K IPABOTBOPYECKUM
opraHaM, KOTOPhIe JOJIXKHBI MCKJIIOYUTH NPo6Gebl ¥ KOJJIN3UH B
paBse, CO3Jalolye YCIOBUA QA IIPOM3B0JIa, CYy0O'beKTUBU3Ma, BO-
JIIOHTapu3Ma.

Hy»xHo pa3iuyaTh 3aKOHHOCTb KaK cucTeMy (opMaIbHEBIX Tpe6Go-
BaHUI 1 peasIbHYI0 3aKOHHOCTH. Ha npakTike Tpe6oBaHUA 3aKOHHO-
CTH B TOH MJIM MHOM CTeIlleHM HapyINaloTCHA, 4YacTO HabarogaroTrcs
OTCTYIUIEHHS OT ITPaBOBLIX IpeAnucanuii. CiregoBaTesIbHO, peabHAS
3aKOHHOCTb MMeeT KOJIMYecTBeHHEIe [I0Ka3aTe I, KOTOPhIE oIlpe/e-
JIAIOT €€ YPOBeHb B KOHKPETHOM 001IecTBe.

HecMOTp#A Ha CBOIO 3HAYMMOCTD, TPeGOBAaHUSA 3aKOHHOCTH He IIpe-
TBOPSAIOTCA B JKU3Hb aBTOMATHYECKH, CTUXHUIHO. UTOOR! npaBoBLIe
NpeJIIMCAHUA He OCTAIUCh Ha Gymare (1 TeM GoJree He HAPYIIIAINCH),
He00XOAUMEBI COOTBETCTBYIOIIME YCJIOBUA U OITpeieIeHHBIN KOMILIEKC
OPraHM3AIOHHKIX, UAEOJOTMYECKUX, IOIMTUYECKHUX,, FOPUIAMYECKIX
Mep, ofecnneynBaOIINX peau3allyio, T.e. FaADAaHTHM 3aKOHHOCTH.

T'apaETHM 3aKOHHOCTH — 3T0 OOLEKTHBHEIE YCIIOBUA U CYObeK-
THBHEIe (DAKTODRI, a TAKIKe CllemUuabHEIe CPeCTBa, 00ecIIeYuBao-
IMye peXxuM 3aKoHHocTH. O0IIye rapaHTUM — 3TO 00'beKTHBHEIE
(3KOHOMHYECKHe, [IOIUTHYEeCKHe, CONUaJIbHEIe, ITPaBOBBIe, UAE0JIO0-
ruYyecKure) ycJIoBHUs 00IecTBEHHOM XKU3HH, B KOTOPBIX OCYILeCTB-
JIsTeTCs IPABOBOE peryJMpoBaHKe. ITH YCIOBHS CO3LAIOT CPeLy pea-
JM3aLMH NIPaBa, ero GYHKIMOHHPOBaHNA, IpeJonpeaesisas B M3BECT-
HOM CTelleHH M cllellMaIbHbIe CPEACTBA II0 YKPeIJIeHHIO 3aKOHHOCTH.

lapaHTHAMU 3aKOHHOCTH ABJIAIOTCA TAK)Ke COOTBETCTBYIOIUE
cy6bexkTUBHEIE haKkTOphI. Cpel HUX MOXKHO OTMETHUTh COCTOSHME
IIPaBOBOM HAYKM, IIOJHOTY ¥ Pa3BUTHeE B Heil IPOrPECCUBHEIX I'y-
MaHHCTHYECKMX e, [IOJ0XKeH!i, HAYYHO-TeOPeTHYEeCKHUX KOH-
CTPYKIMMA.

VpoBeHb 3aKOHHOCTH onpegensierca U 3pdeKTUBHOI AeATeIbHO-
CThIO MMOJIMTHYECKOT0 PYKOBOACTBA, IPaBUJIbHBIM U30paHueM JTifie-
PaMy IPMOPHUTETOB NP NPHUHATHHU IMOJUTHYECKUX DelIeHui, ro-
TOBHOCTBIO H YMEHHMEM COOTBETCTBYIOIIMX OPraHoB BecTH 60pu0y 3a
VKpeIieHue 3aKOHHOCTH.

CrienuanibHEIe CpeicTBa obecreyeH A 3aKOHHOCTH — 3TO IOPUAU-
YyecKHe M OpraHM3alMOHHbIE CPEACTBA, IpeAHa3HaYeHHbIe UCKJIIO-
YUTENLHO A1 o0ecieueHNA 3aKOHHOCTH. Ba)kHelieit rapaHTHel
3aKOHHOCTH SIBJIAETCA MPABOCYAME NeATeILHOCTh CYA0B, OCYIIEeCTB-
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JiAeMas IyTeM DACCMOTPEHHUA U paspemieHus rpaKJaHCKUX U yro-
JIOBHBIX JIeJI C 11eJIbI0 BCEMEePHOI'o YKPeIIeHUA 3aKOHHOCTH.

Tonbko LeseHanmpasjeHHass paboTa IO COBepIIeHCTBOBAaHUIO
00BeKTHBHEIX (00IMX) YCI0BHI, 3¢ deKTMBHOE NPUMEHEHMeE CIIe-
OHMAJIBHBIX CPEACTB, IOCTOSHHOE Pa3BUTHE 3aKOHOAATEILCTBA IT03BO-
JAT 06eCreYUTsh CTabHIbHYI0 3aKOHHOCTD Y YCTOMYMBEIN [TPaBOIIO-
PAJOK — OCHOBY HOPMAJILHOM JKM3HU O0lIIecTBa.

C 3aKOHHOCTBIO TECHO CBA3aHO APYToe IIPaBOBOE ABJIEHUE — IIpa-
BOIOPAAOK (IIpaBoBOii mopAxokK). [IpaBomops0K YacTo ONpeResIAoT
KaK peaJIM30BaHHYIO 3aKOHHOCTD. [IpaBonOpsAOK — 3TO MOPSAAOK B
00IIecTBeHHO KU3HM, KOTOpas CO3LaeTcs B pe3yJIbTaTe CTPOroro u
HEYKJIOHHOT'O cOOJIIOleHA HOPM ITpaBa BCEMM I'ocyZapCTBEHHBIMU U
MYHUIIANIAILHBIMMY OPraHaMu, o0LIecTBeHHBIMU ¥ X03AMNCTBYIOIIH-
MM cy0'beKTaMH, JOJKHOCTHBIMU JHMIIAMK U rPaXKKaHaMHU.

B ¢popMupoBaHUM IPaBONOPAAKA 3aKOHHOCTh BBICTYIIAET KaK OC-
HOBOIOJIATAIOIIMI IPUMHLMUII AeATeJIbHOCTH IroCyLapCTBeHHRIX Opra-
HOB, KOJYKHOCTHRIX JIMIL I IPaXKJaH.

IIpaBomopALOK XapaKTepU3yeT CTelleHb YIIOPAA0YEeHHOCTH o01Lie-
CTBEHHEIX OTHOILIEHMI, BLICTYIIa€T AHTHUIIOAOM Xa0Cy, aHapXUH, He-
opraHu3oBaHHOCTH. [[aee, MPaBONOPALOK — 3TO IPaBOBOI MOPA-
JIOK, COCTOSIHIE OOIIIECTBEHHBIX OTHOIIIEHUIA, 3aIIpOrpaMMMPOBAHHOE
npaBoM. IIpaBoBoii MOPALOK MOKHO pacCMaTPUBATh KaK HeJb IIpa-
BOBOI'O PeryJIMpOBaHUs, KAKOBOH ABJIAETCS CO3JKaHME C IIOMOIIBIO
IIpaBa ¥ IIPABOBLIX CPEACTB TAKOT'O IIOPALKA M TAKOM yperyJIMpoBaH-
HOCTH 0011IeCTBEHHBIX OTHOILIEHUIT, KOTOPHIE CIIYKAT COXPaHEHUIO 1
YIIPOYEHMIO CYILECTBYIOIIETO CTPOA.

Hcxoaa us ckazaHHOro, NpaBONIOPAAOK MOYKHO ONPEAEIHUTE KaK
OCHOBAHHYIO Ha NpaBe ¥ 3aKOHHOCTY OPraHM3aI[UIo 00IIIeCTBeHHOM
JKHM3HM, OTPAKAIOLIYIO KAYEeCTBEHHOE COCTOAHME OOIIIeCTBEHHEIX OT-
HOIIIEHMIA Ha OIIpe/ieIEHHOM 3Tare pa3BUTHUA o6IIecTBa.

IIpaBonopsAAOK He KOMKHOE UK BO3MOXKHOE, a (PaKTHUIECKOe CO-
CTOSIHME YPeryJNpOBaHHEIX IPAaBOM OTHOLIIEHMIA, & IIOTOMY C U3BECT-
HOI oJ1ell YCIOBHOCTH €ro MOXKHO 0XapaKTePHU30BaTh KaK CUCTEMY
IIPaBOBLIX OTHOIIICHHIA.

K mpuHUIMIaM mpaBonopsiaka OTHeCEHa ONpeAeIeHHOCTh, KOTopas
03HAYaeT, YTO IIPABONOPALOK 6asupyeTcsa Ha GopMaIbHO-OIIpefesIeH-
HBIX [IPABOBRIX IIPEANNCAHUAX, PeaTU3alMa KOTOPEIX U o0ecneqyu-
BaeT OIpefesIeHHOCTh 00IIeCTBeHHBIX OTHOLIIEHUH .
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ITpaBonopAAOK — He COBOKYIIHOCTb € IMHUYHEIX, PA3PO3HEHHKIX
aKTOB IIOBeJeHU s, PA3JIMYHLIX IPABOOTHOILIEHHN, & CHCTEMA OTHO-
LIeHUi, KOTOpasA OCHOBaHA Ha eMHOM CYILIHOCTH IIpaBa, rOCIOJ-
cTByMOIel B o6mecTBe GopMe COGCTBEHHOCTH, CHCTeMe 9KOHOMM-
YeCKUX OTHOIIeHMi M obecrneumBaercd CHJIOH eTWHOR rocynmap-
CTBEHHOM BJIACTH.

IIpaBOmIOPAAOK BO3HMKAaET He CTUXHITHO, a IDHX OPraHu3yIoLei
JIeSTEJbHOCTH I'oCyAapcTBa, ero OPraHoB, B YeM IIPOABJIAETCSH ITPUH-
IIUI OpraHn3oBaHHOCTH. IToCKOJIBKY OXHOIT U3 OCHOBHEIX DYyHKIIMIA
rocyzapcTBa ABJISETCSA OXPaHa CYLIECTBYIOIIEro IPAaBOMIOPALKA, TO
MOYKHO M'OBOPHTB O ITIPHHITHIIE I'OCYAaPCTBEHHOM rapaHTHPOBAHHOCTH.

BosHukaroruit Ha OCHOBe ITpaBa 1 06ecIIeYBaeMEIil r'OCyZapCTBOM
MIPABOIIOPSAAOK JOCTATOYHO cTabmileH, ycroituus. [TonuTky gecrabu-
JIN3anMH, HAPYIIIeHUA IPaBONOPALKA IIPeCEKAIOTCSA COOTBETCTBYIO-
IUMM [TPaBOOXPAHUTEIHLHBIME OopraHaMul. B aroM nmposABnserca MpuH-
M YCTOHYMBOCTH.

B ciry ykasaHHEIX 0COOEHHOCTE MPaBOIIOPAAOK MOKHO OXapaK-
TepU30BaTh KaK IIOPALOK, 00ecIeYNBaAIOIINI cTaONIBHOCTD 00IIe-
CTBEHHOM KM3HHU M coLMabHEIM nporpecc. IlockoasKy OH onpexne-
JIAeTcsa IpaBoM M obeclieynBaeTCA rocyJapcTBOM, TO 3aKpenjser
HauboJiee BayKHEIe YePTEI ¥ CTOPOHEI CONMAIBHO-3KOHOMUYECKOTO
CTpOA, CUCTEMY I'OCIIOACTBYIOLIMX B CTPaHe IIOJIMTHYECKUX OTHOIIIe-
Huit. CiregoBaTeIbHO, IPABOIOPALOK BKJIIOYaeT B ce6A He TOJBKO
OTHOIIIEHUA JIIofleil B cdepe rpaykIaHCcKoro obmecrsa, Ho 1 6a3upy-
IOLIYIOCA Ha HOPMaX IIpaBa OPraHM3aI[uI0 CaMOi ITOJIUTHYECKOM BJIa-
CTH, T.e. FOCYAapCTBO.

VxpemnieHue npaBonopsAKa B o0IIIeCTBe HEBO3MOXKHO 6e3 obecIte-
YeHUs 3aKOHHOCTH B JeSATEJILHOCTH CaMOI0 IM'oCYAapCTBEHHOI'O aIlna-
paTa, 6e3 TMKBHIALMM TAKMNX HETaTHBHBIX ABJEHUH, KaK KOPPYII-
nusa. BaxHeHIIMM yCIOBHEM YKpeNIeHUsS 3aKOHHOCTH M IIPaBo-
MOPAAKA CIYIKMUT TaKyKe BCeCTOPOHHee pa3BepPThHIBAHUE AeMOKpa-
THYeCKHX HavyaJ Bo Bcex cdepax oOLIeCTBeHHOM KU3HU, B TOM YKC-
Jle — B IeATeJILHOCTH rocyJapCTBEHHOrO alapara.



Masa 2

lNMpaBoBoe zocygapcTBO
U 2paxgaHckoe o6wiectBo — noHsiTue,
NPUHYUNbLI U KOHCTUTYYUOHHAasi OCHOBA

2.1. NpasoBoe rocyaapcTBo — MOHATHE U NPUHUMUNDI

B ocHOBe COBpeMeHHAIX KOHIENIUI MPaBOBOI'o roCyAapcTBa Je-
KaT ugen Hemenkoro ¢punocoda Karra (1724—1804 rr.), ppaniuys-
CKOI'0 IIPOCBeTUTe A 1 mpaBoBefa MonTeckbe (1689—1755 rr.) u apy-
rux esporneiickux mpocBerureneit X VIII u XIX BB. Takux, kak ['yro
I'ponmit, Cnusosa, [Ix. Jlokk, deau Quapo, JK.-K. Pycco. 9t
y4YeHBle [oJIarajiy, YTo Ha CMeHY MOJHILeHACKOMyY, GI0pOKpaTHye-
CKOMY rocyZapcTBy 3moxH abcomoTusma (koropoe KanT HaswIBan
2ocydapcmeom npou3eosia), ROMKHO IPUUTH IPAaBOBOE FOCYAAPCTBO,
B OCHOBE KOTOPOr0O JIEXKUT MAeA aBTOHOMHOM JIMYHOCTH, 0bIazalo-
meil HeoTheMJIEeMEIMH, HeOTUYIKAaeMEIMU TpaBaMu. BaauMooTHo-
IIeHUA JUYHOCTH M rOCyAapCTBEHHO BJIACTH B YCJIOBUSAX IIPABOBOT'O
TroCyZapCTBa IIPUHIMITHAILHO NHEIE, HeXKeJIN B abCOTIOTUCTCKOM ro-
cyZAapcTBe, 00 AJIs IPABOBOI'O rocyAapcTBa XapaKTepHO orpaHuye-
HMe rocylapCTBeHHOM BJIACTH, CBA3AHHOCTD ee IIPABOM M 3aKOHOM.

Konnennua npasosoro rocyxapcrsa y M. Kasra cBogurcs k cie-
AYIOIIMM Te3UCaM: MCTOUHMKOM HPaBCTBeHHEIX M IIPABOBHIX 3aKO-
HOB BBICTYTIaeT IPaKTHYECKHUI pasyM, MJIX CBOOOZHAA BOJIA JIOAEIL;
YeJIOBEK CTAHOBHTCS MODPAJIbHOM JHYHOCTLIO, €CJAM BO3BBICHIICH JO
TIOHMMAaHUA CBOEM OTBETCTBEHHOCTH IepeJ YeJIOBEYECTBOM B LI€JIOM;
B CBOEM IIOBEIEHUH JIMYHOCTh AOJIXKHA PYKOBOJACTBOBaThLCA TpeboBa-
HUAMM KaTeropu4ecKoro MMIepaTmuBa, KOTOPBIA CBOTUTCA K CJIELY-
ouemy: «Iloctymait Tak, YTOOR! THI BCersa OTHOCHJICSA K YeJIoBede-
CTBY M B CBOEM JIMIle, X B JIMIE BCAKOrO APYroro Tak e, KaK K
LleJIH, ¥ HUKOTa He OTHOCKJICS OBI K HEMY TOJIBKO KaK K CPeACTBY»
M «IIOCTYNAail Tak, YTOOR! MAKCHMA TBOEro IOCTYIIKA MOrJa CTaThb
BCeOOILIMM 3aKOHOM » ; TPABOM, OCHOBAHHLIM Ha HPaBCTBEHHOM 3aKO-
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He, JOJKHBI GBITh ONpefeeHbl IPAHUILI MOBeeHMA TOLell C Ie-
JIBIO, YTOOBI CBOGOKHOE BOJIEU3bABIEHHE ONHOIO JIUIA He IIPOTHBOpe-
4niI0 cBo60oe APYrUX; MIPaBo NPM3BaHO o0ecleuuTh BHeMIHe 61aro-
MPUCTOMHEIe, UBUIM30BAHHLIE OTHOMIEHU A MEXKAY JIOALMHM; I'OCy-
JapCTBO — 3TO COegAWHEHHe MHOJKeCTBa JofeH, MOTUMHEHHKIX
MpaBOBBLIM 3aKoHaM. Mim «rocyzapcerso B Maee, TaKoe, KAKMM OHO
JIOJI’KHO OBITh» 0043aHO COOOPAa30BRIBATHCA «C YMCTRIMM MPHHIIUIIA-
MH IIpaBa»; F'OCyJapCTBO IIPU3BAHO F'ApAHTUPOBATH IPABOMOPAAOK M
CTPOMTBLCA Ha HayajlaX CyBepeHUTEeTA.

I'ocymapcTBeHHO-IPaBoBEIe Bo33peHNsA MoHTeCKbe CBOAATCA K
TOMY, 4TO (pOPMEI OpaBieHus, GOPMEI rocyapCTBEHHOIO YCTPOIA-
CTBa ONpeeAloT cob0il fyX 3aKOHOB M COiepyKaHue 3aKOHOJaTe Ib-
CTBa; OCHOBBLIBAIOTCA HA TOM, YTO IIPHHIIMII AeMOKPATUH — 3TO X06-
pozeTens, N000Bb K 001IeMy 6ary; MCXOLAT U3 TOT'O, YTO K «IIpa-
BHJIBHOII» (OpMe rocyAapCTBa OTHOCHTCS JeMOKPATHA, IIPH KOTOPOM
BepPXOBHAadA BJACTh IPUHALJIEIKUT BCel Macce HApo&a ¥ OCHOBHEIE
3aKOHEI 3/IeCh OIIpPefe/IsTIOT MOPALOK IIOAAaYM F'0JIOCOB, IOCPEACTBOM
KOTOPHIX BEIPAYKAETCs BOJIA HApOoJa, COCTaB M cIocob AeATeILHOCTH
HapOJHOT'O COOpaHMs; IPOIIOBeAyeT JIOO0OBb K OTEUECTBY, YBaXKeHUe
K 3aKOHY, IOAJEPIKKY CYILECTBYIOLIMX NOPAAKOB, PABEHCTBO X yMe-
PEHHOCTH COCTOSTHMI, OXPaHy CeMEeHHOro JOCTOAHUA.

151 TOro YTOOEI NOHATH MNIyOMHHYIO CYTh IIPABOBOIO I'OCYAaPCTBa,
HeOCTATOYHO OrPAHMYUTLCA Ha6OPOM XOTA M BAXKHEIX, HO BCe JKe
BHEITHMX XapaKTePHUCTUK (CBA3aHHOCTH MOCyJapCTBa IPaBOM, pas-
IeJleHHe BJIAaCTeld, HAJIHMYMEe KOHCTUTYI[MHK), OIpegesIeHHOI cucre-
MOM MPMHIMUIIOB, MHCTUTYTOB M HOPM. CyThL IpaBoBOI0O rocyAapcTBa
He B 3aKOHOIIOC/TYIIAHKM, PABHO KaK M He B O0MJIMK 3aKOHOZATeNb-
HBIX aKTOB, — M TO M APYroe eCTh IPU3HAKM He IIPAaBOBOIO, a IIOJIH-
neiickoro rocyzapceraa. CyTh rocygapcTsa IpaBOBOro — MMEHHO B
XapakTepe 3aKOHOB, KX COOTBETCTBHMM [IPABOBOM IpUpoOJe  Bellei,
HanpaBJIeHHOCTH Ha obecreyeHHne cyBepeHuTera JuyHoctH. I.B. Te-
reJIb NOAYEPKUBAJ, YTO « XOPOWLUE 3aKOHbL 6e0Ym K NPOYEEemaHuio
2ocydapcmea, a c60600Ha s cO6CMBEHHOCMb €CMb OCHOBHOE YCL06UE
6necka ezo»l.

B Hau6osee pasBuTOM OYpIiKyasHO-IeMOKPATHYECKOM BHJE KOH-
Lennusa NpaBoOBOro rocyAapcTBa ABJIAETCA COIMAIBLHOM 1IeHHOCTHIO

1 Hemenxas kiaaccudeckas ¢uinocobus. — M., Xapekos, 2000. T. 1.
C. 504.
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BCero 4eJIOBeYeCTBa, YAAYHEIM coyeTaHUeM oblieyesIoBeYeCKUX U
KJIaCCOBRIX HHTEPECOB. B 0CHOBe IpPaBOBOIO rocyjapcTBa, BO-IIePBRIX,
IOJI’KHA JIeJKaTh IPaBOBAaA 3KOHOMMKA, a He KOMaHJHO-Ka3apMeH-
Has, oOpeyeHHAasI Ha Aerpafalyio U3-3a OTCYTCTBUSA BHYTPEHHMX CTHU-
MYJIOB K TPYAY. A, BO-BTODHIX, OCHOBO# IIDABOBOT'O CTPOS CIIYIKUT
pasBHTOe rpakJaHCcKoe obiecTBo. I'paxdanckoe o6uwecmeo — cuc-
TeMa 3KOHOMUYECKHUX, YXOBHLIX, KYJIbTYPHREIX, HDABCTBEHHBIX, pe-
JINCHO3HEIX M APYTMX OTHOIIEHWI MHAUBUIOB, CBOGOXHO K J06pO-
BOJIbHO O0BeIMHMBIIMXCA B aCCOLMAIMM, COIO3RI, KOPIIOPALMH AJIA
YIOBJIETBOPEHMS CBOMX JYXOBHBLIX U MaTepHaJbHLIX ITOTpeOHOCTE
¥ nHTepecoB. OHO CTPOUTCA HA MPUHIIUIIE CAMOYTIPABJIAEMOCTH, 3a-
IMUIIEHO TPagUIMAMY, OOBRIYaagAMHU, MOPAJILHEIMM HOPMaMHM U IIpa-
BOM BMeIlIaTeJbCTBA rocyzapcraa. l'ocyzapcTBo — aumb ¢opMa
rpakaaHcKoro obirecrsa. B aHTHIIpaBOBOM (TOTAJIMTAPHOM, MOHO-
BJIACTHOM) I'OCYZApCTBe IMYHOCTh, 00IECTBO M HapoJ IIPOTHBOIIOC-
TaBJIEHK! 'OCYAAPCTBY KaK MIOJUTHYECKOMY alapaTy BJacTH, OT-
YyKIeHHl oT Hero. TaM HeT rpakaH, ecTh NoAaHHEIe. ['parkaaHcKoe
00111eCTBO IIpeAIoJaraeT HaTuYue MHOMOYMCIeHHBIX He3aBUCHMBIX
COI030B, HHCTUTYTOB M OPraHM3anuii, KOTOphIe CIy»XaT 6aprepoM
TIPOTHB MOHOITOJIM3Ma M [TOCATaTeNIbCTB M'OCYAaPCTBEHHEIX OPraHOB.
IToHsTHE rPAXKIAHCKOIO O0ILIECTBA IIOAPA3yMEBAET He TOJIBKO «I'DaXK-
JaHCTBEHHOCTB» , U3BECTHYIO CTelleHb IIOJIUTHYECKOH CBOGOARI, HO K
«BypPIKYa3HOCTb», T.€. 9KOHOMHUYECKYIO He3aBUCHMOCTh YeJIOBeKa,
BO3MOXKHOCTb ITOJTYYHMTE ZOXOX He U3 PYK rocyAapcTBa.

PasBepTrIBaHMe Bcero KOMILJIEKCa MHCTUTYTOB rocyfapcTBa B
JIeMOKPaTHYeCKOM 00IIIeCTBe YCTpPaHIeT JOMMHUPOBaHUe MOJIUTIYe-
CKOM BJIACTH, YCTPAHAET MM Pe3KO OrpaHNYMBaeT IIPOABJIEHHS ee
OTpHIaTeIbHBIX CTOPoH. Cpeay 00IMIMPHOro KOMILIEKCa HHCTUTYTOB,
XapaKTepHBIX JJIA PA3BUTOrO rocyAapCcTBa B YCJIOBHUAX AEMOKDATHH,
HeoOXOAMMO YKa3aTh, B YACTHOCTH, Ha TaKMe: MaHAAT HapoJa Ha
OCYIIeCTBJIeHME BJIACTH, IIPeXe Bcero IryTeM ¢GopMUPOBaHUA IIPeJ-
CTaBHTEJBLHEIX OPIaHOB, BHINOJHAIOUINX 3aKOHOAATEIbHEIE X KOHT-
poJibHEIE QYHKIMHU; HAIMYNE MyHUIMIIAJIEHOTO CAMOYIIPABJIEHUA;
MIOAYMHEHHOCTh BCEX MOAPAa3eeHUH BJACTH 3aKOHY; He3aBUCHMOe
M CHJILHOE IIPaBOCYyAve; HAJIMYKE rocyAapCTBEHHOI BJIaCTH B OTAeNb-
HBIX 6JI0KaxX, BKJIIOYas UCIIOJTHUTENLHYIO BJIACTh.

B ocHOBe MpaBoBOif 3KOHOMHKH JIEXKUT MPUHIUII «OT KasKI0ro I10
CITOCOGHOCTAM — Ka)KIOMY I10 TPYAY» . ITO COLMAILHO-ITPABOBOI Mac-
mTab Mepul peryJIMpoBaHUA TpyAa U norpebienus. Yrobkr Boccra-
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HOBUTBH NIPABOBBIE IPUHITUIILI B 3KOHOMUKE, CJIELYEeT BO3POAUTE DAL
cB000A: 1) OTKPRITH MPOCTOP BCeM BUAAM COGCTBEHHOCTH; 2) 3aMe-
HUTh aAMUHUCTPATHBHEIE IPUKA3K! JOTOBOPAMH, OCHOBAHHBIMH Ha
PaBeHCTBe CTOPOH; 3) CAeJaTh IIABeHCTBYIOLIUM IIPUHIUI «pa3pe-
IIIEHO BCE, YTO He 3aIIpellleHo»; 4) 00ecleYnTh 9KBUBAJICHTHBIHA Xa-
pakxTep obMeHa; 5) yrBepAUTH PaBHONIPaBMeE U OOPOCOBECTHOCTD B
BeIOOpe nmapTHepa; 6) He OrpaHMYMBATL HHUIIMATUBY U IIPEAIIPHUM-
yuBOCTh. IIpaBoBas 3KOHOMMKA M rpakAaHCKOe 001IecTBo — Iepe-
XOJ OT pacIpeeUTeIbHOrO 001IeCTBa K PRIHOYHOMY — 3TO INIyOMH-
HBlE, CYLIIHOCTHBIE IIPeAIIOCHIIKK (JOPMHUPOBAHUS IPABOBOrO I'OCy-
JlapCTBa.

IIpaBoBOe rocygapcTBo — 3TO rocyZapcTBO, 06CIyIKHMBaloOLIEe
noTpebHOCTH rpakJaHCKOro obljecTBa M IMpaBOBOH 3KOHOMMKH,
Ha3HaYeHMe KOTOpOoro — 00ecreyuTs cBoGoay U 6aarococrosnue. OHO
MIOAKOHTPOJIBHO I'PAXKAAHCKOMY OOLIIECTBY ¥ CTPOMTCA Ha 3KBUBA-
JIGHTHOCTH 0OMeHMBaeMhIX 6i1ar, Ha paKTHYeCKOM COOTHOIIIeHHH 00-
LIECTBEHHOT'O CIPOCa ¥ MpEeAJIOXKEeHUsI, OTBETCTBEHHO 3a NMPAaBOIOpPA-
JIOK, KOTODRBIiA rapaHTHPYeT YeJIOBeKy CBoOOAY M Ge3onacHocTh, n6o
IYXOBHBIM (PYHIAMEHTOM ero ABJISeTcA IPU3HaHKe IIPaB YeJI0BeKa.

IIpaBoBoOe rocy1apcTBo — 3TO AEMOKPATHYECKOE IoCyAapCTBo, I'e
obecreYnBaIOTCA FOCIIOACTBO IIPaBa, BEPXOBEHCTBO 3aKOHA, PABEHCTBO
BCeX IepeJ 3aKOHOM M He3aBMCHMMEIM CYAOM, I'le IIPM3HAIOTCA U
rapaHTHPYIOTCA MpaBa ¥ CBOOOALI YeJIOBEKa U I'le B OCHOBY OpraHHu-
3aIHM rocyJapCTBEHHOM BJIACTH I0JIOXKEH NPHUHOMUI pas3fesieHns
3aKOHOAATEJILHOM, UCIIOJHUTEILHOM U cyreOHOM BacTei.

CoBpeMeHHOe ITPaBOBOE I'OCYAaPCTBO — 3TO AeMOKDATHYeCKOoe Iro-
CYAApCTBO, B KOTOPOM 06GecIieunBalOTCA IIpaBa ¥ CBOOOARI, yyacTHe
Hapo/ia B OCYIL[ECTBJIEHUM BJIACTU (HEIIOCPEACTBEHHO WJIH Yepes IIpes-
cTaBMTeJIei). 3To NpeAloIaraeT BELICOKUI YPOBEHD IIPABOBOM U 1O-
JIMTHYECKOoe KyJbTYDhI, Pa3BUTOE I'PaskgaHCKoe obuiecTBo. B mpa-
BOBOM rocyiapcTBe 00ecliednBaeTcs BO3MOKHOCTh B pPAMKax 3aKOHA
OTCTAuBaTh M IIPOMIAaraHAMPOBATH CBOM B3IJIALK ¥ YOEIKIeHUA, YTO
HaXOAMT CBOE BEIpAXKEHME, B YACTHOCTH, B GOPMMPOBaHUY U QYHK-
LHOHHUPOBAHMH IOJUTHYECKHX IIapTHii, 00IeCTBeHHEIX 00Be g He-
HHUIiA, B MOJHUTHYECKOM ILTIOPAJIN3Me, B CBOGO/IE IPeCcChl M T.1I.

IIpu3EakHu NPaBOBOro rocyXapcrBa:

— BEpXOBEHCTBO 3aKOHA BO Bcex cdepax >KM3HU OOIIeCTBa;
— IesITeJILHOCTH OPraHOB IIPaBOBOIO rOCyAapcTBa 6asupyeTcs Ha IIPUH-

LMIIe Pa3fesIeHNs BiacTeil Ha 3aKOHOAATENbHYIO, MCIIOTHUTEb-

HYIO U CyaeOHYIO;
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— B3aMMHaA OTBETCTBEHHOCTh IMYHOCTH ¥ FOCYZapCTBa;

— peaJIbHOCTH IIPaB ¥ CBOOOJ rparXIaHWHA, MX IIPAaBOBasA U COMH-
aJbHafA 3aUUINEeHHOCTD;

— MOJIMTHYECKMI M HIE0JIOTHYECKMH ILTIOPAIN3M, 3aKII0YaIOIIHii-
cs1 B cBOG0HOM GYHKIIMOHMPOBAHNM Pa3JINYHBIX IIAPTHIi, opra-
HU3aUMA, 00beJUHEHN, NeHCTBYIOLIMX B PAMKAaX KOHCTUTYIINH,
HAJIMYMM PA3JIHYHRIX MAE0JOrMYEeCKHX KOHILENOHUH, TeYeHHIH,
BIIJIAZOB;

— cTabMILHOCTD 3aKOHHOCTH M IIPABOIIOPSAAKA B 00IIIecTBe.

K uyucay pomosHuTe bHEIX (PAKTOPOB M YCIOBHI CTAHOBJIEHUA
IPaBOBOI'O I'OCYAAPCTBa, BUAMMO, MOYKHO OTHECTH CJIeRYIOIINe:

— IIpeofoJIeHMe IIPABOBOIO HUMMJIM3MAa B MaCCOBOM CO3HAHUM;

— BHIPa00TKa BRICOKOI IIOJIMTHKO-IIPABOBOi 'PAMOTHOCTH;

— HOsIBJIEHME JAeHCTBEHHOM CIIOCOGHOCTH ITPOTHBOCTOATH IPOU3BOJIY;

— pasrpaHHYeHMe NaPTHUHKIX ¥ IoCyJapCTBEeHHBIX (PYHKIMIA;

— yCTaHOBJIEHME IIapJIAMEeHTCKOM CHCTeMEl YIIpaBJIeHNA rocyaap-
CTBOM;

— TOPKEeCTBO IOJUTHUKO-IIPABOBOro ILTIOPAI3Ma;

— BRIpa0OTKa HOBOI'O IIPABOBOI0 MEINUIEHWA M IIPABOBBLIX TPaIWUIMIA,
B TOM 4YHCJIe:

a) IIpeofo/IeHMe Y3KOHOPMATHBHOI'O BOCIPMATHSA IPABOBOI Aeii-
CTBUTEJLHOCTH, TDAKTOBKA ITIPaBa KaK NIPOAYKTAa BJIACTHO-IIPH-
HYAUTEJIHHOrO HOPMOTBOPYECTBA;

6) OTKa3 OT ZOrMaTHMYEeCKOro KOMMEHTHPOBAHMS U aIl0JIOTHH CJIO-
JKMBIIIErOCA 3aKOHOAATEIbCTBA;

B) IIpeofioJIeHHe JeKOPATUBHOCTH M JeKJIaPHUPOBAHHOCTH IODUIHU-
YeCKHMX HODM;

I') BEIXOJ IOPUANYECKOM HAYKH U3 CAMOM3OJIAIMH M KCIIOJIb30BAa-
HUe 00IIeYe0BeYecKoro onkITa.

CyBepeHHas npaBoBas BJIACTb A0JKHA GLITH IPOTHBONOCTABIEHA

JII00BIM POABJIEHHUAM OrOCYyAapPCTBJIEHHA.

OTTOp)KEeHNe IPaBOBOl rOCYAAaPCTBEHHOCTH BO3MOYKHO O IBYM
KaHaJIaM: rocylapCcTBeHHO-BJIACTHOMY U 3aKOHoAaTeabHoMy. K mo-
JINTUYECKHUM DEIYAraM MOTYT PBAaThCA Pa3IMYHEIE IIepEepOXKAeHYe-
CKMe aHTHUIIPABOBhIE CTPYKTYPhBI, CBOET'O POAA MOJUTHYECKHE aHO-
MaynK (aBTOPUTApHAS TUPAHUA, OIODOKPATHYECKAA OJIMFapXUSA —
PeaKIMOHHO-PeCTaBPAaTOPCKHME CHJILI, a TaAKYKe BOMHCTBYIOIAA OX-
JIOKPATHsA, AHTUTYMaHHAaA TeXHOKPATUA — JeMaroru4yecKu IomIy-
JIMCTCKHE CHJILI).
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IIpaBoBOE rocygapcTBO — MYTh K BO3POXKAEHUIO eCTEeCTBEHHO-
MCTOPHYECKHX IPaB M CBOOOK, IPMOPUTETa MPaKJaHMHA B €r0 OTHO-
LLIeHUH ¢ FOCYAapCTBOM, 00leYeIoOBedeCKMX HavaJl B IpaBe, CaMo-
LIEHHOCTH YesoBeKa. [IoHATHE «IPaBOBOE rocyJapcTBO» — 3TO QYH-
JaMeHTaJIbHaA o01ieyesioBedecKas e HHOCTb, TAKadA XKe, KaK JeMo-
KpaTud, ryMaHu3M, IpaBa YeJIOBeKa, IIOJMTHYECKHe X 3KOHOMHU-
YyecKHe CBOOOIHI, IUGepan3M U ApyTHe.

CyTb Mler MpaBOBOI'O rOCYyAapcTBa — B I'OCIIOACTBE IIpaBa B 00Iile-
CTBEHHOM U ITOJIMTHYECKOM YKU3HM, HAIMYUM CYBePEeHHOM IPaBOBOM
BnactH. C moMoIsio pasfgejieHUs BJIacTei rocyfapcTBO OpraHu3yer-
ca 1 GyHKIIMOHUDYeT IPaBOBLIM cIioco6oM, 3TO Mepa, MacinTab Jge-
MOKpaTH3alM IoJuTHYecKoi ku3Hm. [IpaBoBoe rocyaapcTso oT-
KpBIBaeT IOPMANYECKH PABHEIM JOCTYI K YYACTHIO B IIOJIMTHYECKOMK
JKM3HM BCeM HaIlpaBJIeHUAM U ABMIKEHUAM.

B ueM ke 3aKJ04aeTcA OTIMYME IPABOBOrO roCyapCcTBa OT ro-
cyzapceTBa Kak takoBoro? 'ocyzapcTBo Kak TaKOBOe XapaKTepH3y-
eTCA ero BCeBJIaCTHeM, HeCBA3aHHOCTHIO IPaBOM, CBOOOMOI rocyaap-
cTBa OT 001IecTBa, He3alUIIeHHOCTHIO 'PAXKJaHNHA OT IIPOM3BOJIA
¥ HACHJIMA CO CTOPOHEI rOCYIapCTBEHHBIX OPTaHOB M JOJIXKHOCT-
HBIX JIMIL.

B oTiume oT HEro IpaBoBoe roCyAapCcTBO CBA3aHO IPAaBOM, MCXO-
IUT M3 BEDXOBEHCTBA 3aKOHA, AeHMCTBYET CTPOrO B ONIPeZeIeHHRIX
rpaHMIOAaX, YCTAHOBJEHHKIX 00II[ECTBOM, IOAYMHAETCA OOILIECTBY,
OTBeTCTBEHHO IepeJ rpakjaHaMu, obecliedMBaeT COMMAJIBHYIO M
IPaBOBYIO 3AlMIIEHHOCTh MPasKIaH.

TakuM 06pa3zoM, MBI BIUIOTHYIO IIOAXOAXM K BOIIPOCY O I'paKJaH-
CKOM 00IIecTBe, TAK KaK CYIIeCTBOBaHUe IIPABOBOIO rocyAapcTBa
6€e3 Hero He BO3MOXXHO (eCJIM MMeTh B BUAY AeMOKPaTHYeCKOe Co-
BpPEMEeHHOe I'oCyapCTBO).

2.2. NoHATHE U CYLLHOCTb rpaXKAaHCcKoro obuecrea

TepMuUH «TrpakJaHCKOE 00IIECTBO» BIIEPBLIE YIIOMSHYT B TPYAAX
ApucroTes, I'le OH BLIBEJI €0 OT CJIOBA «TPAXKIAaHUH», T.e. «obe-
CTBO I'paykJaH», CBOGOAHKIX, 00Pa30BaHHBIX, YMHBIX U M'OPJBIX.

IIpucraspHOE BHUMAaHME YAEIAN0Ch Pa3paboTke MpobeM rpax-
zaHckoro obmecrsa B XVII B. — oHUM aHAJIM3UPOBAJINUCH B TPyAax
I'. 'ponusa, O. I'o66ca, ®. Jlokka. B XVIII B. BecoMuIit BKIaxL B
Pa3BHTHE TEOPHUM rpaxkgaHckoro obmecrsa BHecau MK.-2K. Pycco,
III.JI. MonTeckse, B. 'ymGoabar, [I. BuKko U Apyrue MbICIUTETH.
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B XIX B. BoOpOCH B3aMMOCBA3H roCyJapCTBa ¥ rpaXkAaHCKOro o6-
mecTBa uccaenoBas I'eresib, KOTOPHIA IPHUIIIEN K BLIBOAY, YTO I'PajK-
JaHCKOe o0mecTBo fIpeicTaBIAeT 0COOYIO CTaAHIO B AHAIEKTHYE-
CKOM ABMIKEHUH OT CEMBH K I'OCYAapCTBY.

B oTinume oT mpeANIeCTBEeHHHKOB, YbH HJEH M'OTOBHUJIM IOYBY
aada pesoaonuii B AMepuke u Bo @parnuu, I'.B. 'erens orranku-
BAJICA OT HECOBEPIIEHCTBA ¥ OrPAHMYEHHOCTH YeJIOBeYeCKHUX HHTe-
PECOB M OTHOLIIEHMIA B rpayKjaHCKoM obimecTse. A6GCooTHAsA CBOGO-
Jia B rerejIeBCKOii CHcTeMe IToJTy4asia BOILJIOmMEeHHe JHUIIb B rocyAap-
CTBe, KOTOPOE COOTHOCIJIOCH C I'PAYKJAHCKHMM OOILIECTBOM, KaK «He60»
M «3eMIIA».

Kak BnosHe pasmuyuMas CaMOCTOATEILHAA HOJIUTHYECKAad KaTe-
ropusa rpa)kJaHcKoe obmecTBo paccMaTpuBaetca I[ax. JlokkoM. Bo-
Jiee TOro, B «[IBYX TpaKTaTax o rocyAapCcTBeHHOM IIpaBieHun» JIOKK,
IO CYIIECTBY, IPU3HAET 3a roCyAapCTBOM JHIIL TOT 06'beM IOJIHO-
MOuMii, KOTOPHI CAHKIHOHHPOBAH OOIIECTBEHHHEIM [JOrOBOPOM
MeXAY rpakJaHaMH, COOOIAIoIMMHCA MeXLY cO00i — B paMKax
3aKOHAa — 110 COOCTBEHHOMY pPasyMHOMY BHIGOpY. B npurnune mo-
JoOHBIE BO33PeHUA OBLIM THIIMYHEI AJIA MBICJIHTe el snoxy [Ipocse-
meHusa, HauboJiee MPUCTAILHO aHAIM3UPOBABIINX HHTEpPecyolnee
Hac coorHomenue: II1.-JI. MorTteckne, JK.-JK. Pycco, ®@. XaTuecona,
A. ®eprioconan ap. [lo-pasHoMy HHTEpPIPETHDYA, APTYMEHTHPYH,
JeTAIM3NPYA MTOJOKEHH 0 IPaKAaHCKOM 00IIiecTBe KaK HCTOYHH-
Ke JIETHTUMHOCTH I'OCYAALCTBa, BCe OHM IPU3HAIOT BEPXOBEHCTBO
rpakAaHCKOro o0IecTBa Hajl rOCyAapCTBOM.

K. Mapkcy nuGepansHas Tpagunusa (KakK, BIpOYeM, U «MapK-
CH3M-JICHHHHM3M » ) IPUIINCHIBAET II0JHOE Pa3pylleHue NOoCTPOeHU i
Terensa. IlockoABKY LIEHTPAJIBHOE MECTO B TEOPHH HCTOPHYECKOrO
MAaTepUAIN3Ma 3aHAJIH MPOU3BOACTBEHHLIE OTHOLIIEHH S, I'PaK/JaH-
CKoOe 06IIeCTBO B TAKOM TPAKTOBKe OKa3hIBAJIOCH ITPOCTO CHHOHUMOM
6a3uca, feTePMHHHUPYIOIIEro HAACTPORKY — rocyaapcrso. « He6o»
H «3eMJIA» B OYepeJHOMH pa3 IOMEeHAJINCh MECTAMH.

B geiicTBHTeaBHOCTH MBICAL Mapkca Obljia He CTOJIb IIPOCTOM.
B ero anasuse (eciu ©UMeTh B BUAY 3pesioro Mapkca H He OrpaHAYH-
BATBhCA HECKOJLKHUMH PACXO0XKHUMH IIUTATAMH) IPAXKAaHCKOe 00mie-
CTBO — 3T0 Ta cepa, B KOTOPOil NOCTOAHHO IIPOMCXOAHT IIPeBpaile-
HHe, B3aUMONPOHMKHOBeHKe 6yp)Kya B rpakgaHuHa, H Ha060poT.
He ciryuaitao perieHre npo6ieMbl rapMOHH3AIUH YaCTHRIX M o01re-
CTBEHHBIX MHTEpecoB, MHAMBKU/A U COIMyMa (pellleHne, KOTOpoe COo-
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BPeMEHHHMKH U NIpeAIIeCTBeHHUKH UCKANIH JJIA HaJMYHOro obire-
crBa) — Mapkc nepeHOCHJ B HeollpeZieJeHHoe Gyayinee, « CHHXPO-
HHU3UPyA» npeogoseHue (6yp:KyasHOro) rpakJaHCKOro o0mecTBa u
HCUYe3HOBeHHe roCyJapCcTBa KaK TaKOBOro (a CTaxo ObITh, H BJIACTH,
¥ oauTHKH). C BBICOTH! CErOAHAIIHEr0 SHA TEOPETHYECKHH CIIOD
yueHbIX XVIII n XIX BB. 0 COOTHOIIEHUH I'OCYyAapPCTBA U IPaXKAaH-
CKOro o0IIecTBa, BO3MOXKHO, HECKOJBKO OTAAeT CXOJacTHKOI. IIpn-
BeJeHHHIH 3/lech B TAKOM IlepecKkasde, OH, TeM He MeHee, MOYKeT OhITh
ToJie3eH XOTsA GBI Kak HalloMHHaHKe 00 HCTOpU3Me: MeHAlomelics,
ITpEeXoAsAIel IPUpoJie PACCMAaTPIBAEMOr0 ABJIEHN A, 3aCTaABIAIOMIEH
Ja)ke CAaMBIX IBUIKHMX IpUBEpPKeHIleB IPHOPHUTETA MPAXKIAHCKOro
obIecTBa IPU3HABATh, YTO OHO He BEYHO, YTO B COBPEMEHHOM MUpe,
rze BEDKUBaHNE COLTYMOB OIIPefiesIAeTCA B IIEPBYIO ouepenb 110 IIPH-
3HAKY 9KOHOMHUYECKOI 3((PeKTUBHOCTH, «HEACHO, KaK JOJIro eme
JHOEepaAIM3M B Ipa’XJaHCKOe 00ILEeCTBO IIPOAEPIKAaTCA B GaBOPUTAX ».

OTOT CIIOp HHTEPECEH TAK¥Ke TeM, UTO OTPa’KaeT He TOJIBLKO UCTO-
PHIO TEOPHMH, HO M — YTO CYILIeCTBEHHEeH BCero — MCTOPHIO CaMOro
rpa’kJaHCKOro o0IecTsa, HACKBO3b IIPOHU3AHHYIO OCTPHIMM KOH-
JHKTaM#, KPH3UCAMH, HaKOHEll, COKPYIINTEeJIbHEIMA ITOJIUTHYE-
CKHMMH PEBOJIOIHUAMH. JTO — 3BOJIIOIHUA rPaXIaHCKOro 00IIecTsa,
He IofJIexKaian 3a6BeHNI0 M HUCKOJBKO He OTMeHAeMas TeM 06CTo-
ATEJBCTBOM, YTO B YHACJIEAOBAaHHLIX HAMU IIPEACTaBIEHUAX 00 00-
mecTBe (10 CYIIECTBY, CJIOXKHUBIIINXCA B TAKOM BHJe K KOHIy XIX B.)
OHO BBICTYITaeT KaK CaMBIil feiiCTBeHHHIH (aKTOp HHTErpanun ob-
ILIECTBA, ero «CIUIOYEHUA» C roCyJapCTBOM.

XX cronerune cTasio BpeMeHeM OeCIIpHMEpHOM 3KCIIaHCHU rocy-
mapcTBa B chephl YaCTHOM KU3HM rpakaaH. Jlajke ecIM OCTaBUTH B
CTOpOHEe KpaifHue ToTanuTapHble (JOPMEI 3TOM SKCIIAHCUH, HEeJb3A
He 3aMeTHTh, UTO OHA IIPOMCXOAUJA TPAKTHYECKH BO BCeX Pa3BH-
THIX CTPaHaX.

Cy1IHOCTHBIM COiepIKaHMeM 3TOro npouecca (AMHAMHKa KOTOPO-
ro He B IIOCJIEAHIOIO OYepeAb ONpefiesiAlach « COpeBHOBaHUEM ABYX
CHCTeM» ) OBLIO ITepeocMBICIEHHe IIOHATUA IPaXKAaHCKUX npaB. ['park-
JAHCTBO HAITOJIHAIOCH COIHAILHEIM COlepXKaHUeM, IIpeBpaniasach B
IOPUIUYECKH 3aKpellJieHHOe IIPaBO rPaKJaHUHA Ha IIOTyYeHHe He-
Koeil yeayru — 6ecILiaTHOro o6pa3oBaHUA, MEAUIITMHCKOM ITOMOIITH,
TIEHCHH M T.J. — OT roCyAapCTBa.

CTpOHUTEIBECTBO «COLMAIBHOIO MOCYAapCTBas IIMPOKO Pa3BepHY-
Jock nocjae Bropoit MupoBoit BoitHEI. OcO6eHHO CHIBHEII UMITYJIBC
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OHO IOJIYYMJIO Ha pyGesxe 60—70-x IT., KOra MUP CTaJI CBHAETEIEM
6ecrperieieHTHO MOIIHOTO — JJIA IepUOoAa « HOPMAJIbLHOTO» Pa3BH-
THA — BHIOPOCa 3HEPIMH COLMATLHOIO IIPOTECTa: 3a6aCTOBOYHBIX KaM-
[IaHUI, aHTHBOEHHOTO ABMYKEHUA, «MOJIOAEXKHOro OyHTa», GopMu-
POBaHHS MaCCOBBIX «KOHTPKYJIBTYPHEIX» DOTOKOB U T.A. IMeHHO
HayajgoM 70-X rr. nccienoBaTeay JaTHPYIOT MOMEHT IIOJIHOMACII-
TabHOro pasBepTHIBAHUA «COLMAJILHOr0 rocyJapcTBa» (KpUTepHueM
ABJIAETCA YBeJMYeHHe A0 CONUAIbHEIX 3aTpaT fo 60 1 Gosee mpo-
LIEHTOB I'OCYJaAPCTBEHHBIX PACXOAO0B) B GOJILIIMHCTBE 3aMIaJHEIX CTPaH.

Ha nporsxenun Goapmeii yacty XX B. rpaykgaHCKoe 0GIIIeCTBO
6yATO BRIIAfaeT U3 AHAJTMTIYECKOTO I0JIsI OOIIeCTBOBeAeHU A, UTOOBI
BepHYThLCA B Hero Jmmb B 70—80-e rr. «Bockpemenue» HHTepeca K
npobeMaTHKe IpaskJaHCKOro obIlecTBa CBA3aHO C YCUIUAMH BHe-
IPHUTHL B MaccoBOe CO3HaHMeE JIO3YHT «BoJiblre ppIHKa, MEHBbIIIe I'ocy-
nzapcTBal» Eci B Hauyasie Beka rpaykAaHCKOe 00IIEeCTBO CHIIPAJIO POJIh
IINTA AJA FOCyAapcTBa, KOTOPOMY YIPOXKasla PeBOJIIOIMOHHASA CO-
LHAJIbHAA CTHXHUA, TO K KOHIY CTOJIETHA ero MoOHIN3anus nMea
IeJbI0 3aIIMTHTL CBOOOAY UHAUBHJA OT CTaBIIel «Ype3MepHOM»
OIeKH rocyZapcTBa, ero KOMIeHCHPYIOIIMX aKIuii, Korga, HalpH-
Mep, B CIIIA, BBOgATCA KBOTHI, YK€CTKO pe3epBHpYIOIIHe pabouue
MecTa AJ1A JKeHIUH, HeI'POB, HHBAJIUO0B, H BoOOIIle OT BCAKOIO poAa
«aCHMMETPHUYHRIX BMelnaTeabcTB» (P. laperaopd), npu3BaHHRIX
rapaHTHPOBAThH peajlbHOe PaBHOIIPDaBHE MeHee 3a)KUTOYHOM YacTH
rpaxcgan’.

CyiecTByeT ¥ APYroii MOTHMB, TaKe, BIIpOYEM, CBA3aHHHIHA C
COIMALHBIM B3PREIBOM Ha pybexxe 60—70-x rr. B cepeaure necaru-
aetus 70-x HHTepec K rpakJaHCKOMY OOIIleCTBY BO3POXKJaeTCs Of-
HOBpeMeHHO B JUCCHAEHTCKOI cpeJie BOCTOUHOEBPOIIeHCKMX CTPaH
¥ HeoMapKcHcTcKuX Kpyrax Jlarurckoit AMepuku u IOxnoit EB-
POIIHI, T.€. TaM, rAe omyinajica 6ojiee HIN MeHee OCTPHIA KeHLIUT
JeMoKpaTHH. [JUCKyCcCHH Ha 3Ty TeMY He IPOCTO oforaiiaiy Teope-
THYeCKHI apceHa GOPIIOB C ABTOPUTAPHLEIMH Pe)KHMaMH, HO U IIH-
TaJi GEICTPO HaGHMpAaBIIINe BeC OOIIECTBEHHO-IIOTUTHYECKHE ABHIKe-
Hus («CosmpaprocTh» , « XapTud-77» U T.IL.).

PasymeeTrcs, ecTh HeMankble pa3andnd MexIy 6opb0oit 3a JeMOK-
PaTH3anHUI0 001eCTBeHHO-TOCYAAPCTBEHHAIX IOPAAKOB B CTPAHAX
«peasIbHOro COLMaIU3Ma», B YCIOBUAX BOCHHO-THKTATOPCKUX pe-

1 Iocyaapctso u mpaso. 1995. Ne 3.
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sxuMoB (I'penus, Ucnaunsa, Bpasuiausa) uam B Takoit crpane «6.Jro-
KHUPOBAHHOH feMOKpaTuu», Kak Uranusa. OgHako ¢ 6osee obuieit
MCTOPUYECKOIl TOUKH 3peHUA peub UAET KaK Ohl 06 OLHOM IIOTOKE.
CnuBasch U neperuieTadch, ABe TEHAEHIINH, KOTOPLIE YCIOBHO MOXK-
HO 0003HaYUTh KaK «NIpaBasA» (HEOKOHCEPBAaTUBHAS) U «JeBad» (pa-
IUKaJ feMOKpaTHyecKas), Jalu JKXU3Hb GeCIPHMEpPHO LIUPOKOMY
COLHMABLHOMY 9KCIIePUMEHTHPOBAHMIO B « IPOCTPAHCTBAX » IpasKaaH-
ckoro obmectBa. 70—80 rr. craiu BpeMeHeM BOSHHKHOBEHUA HOBRIX
00II[eCTBEHHBIX ABMXKeHU I, HeoORIYHBIX (OPM 001ecTBe HHO-II0JIH-
THYECKOi MOOKM/M3anuy (IapTHH-IBHKEHHUA, IapTHH- «CETH», Iap-
THH-«aHTUIIADTHH» U T.A.), PA3BUTHUA TaK Ha3LIBA€MOT'0 TPETHETO,
WIM JIbTEPHATUBHOIO0, CEKTOPa SKOHOMHMKH (IPeAIIPUHKUMATEILCTBO
6e3 LeJIH HoJyYeHUA NPUOLIIM, aCCOLUAIIMY CAMOIOMOIIY K MHO-
roe Apyroe), pa3paGoTK1 HepeAKO C IOCHAeAYIONIUM 3aKOHOAATE N b-
HEIM 0(pOpMJIEHMEeM — NMPUHIUIHAILHO HOBBIX COIMATIbHO-3THYe-
CKHX HODM H T.Z.

C oxHOI CTOPOHEL, FOCYAAPCTBO HE TOJIHLKO KOHCOJIHUAMPOBAJIO, HO
¥ PACIIMPHUJIO CBOH «3aBOEBAHUA» HA « TEPPUTOPHU» I'PAKAAHCKOIO
obmrecTsa (PakTHYECKH COXPAHUB CTPYKTYPHL « COIMAIBLHOIO I'oCy-
JapcTBa» ¥ JOIOJHUB UX HOPMaMHU U MeXaHU3MaMH KOHTDOJIS HaJ
rpaykJaHaMM, HapuMep, Pagy MPOTUBOCTOSHHUSA Teppopu3My). C apy-
roif — rpaxgaHcKoe o6IIecTBO 3HePIrHYHO BTOPraeTcs B IIpefieshl
rocyzapcTBa, HaBA3hIBasA eMy HHCTUTYIIMOHAIU3AIINIO COBEPIIEHHO
HOBHIX LIeHHOCTel X HOpM (HaImpuMep, MHOXKECTBO 3aIIPEeTOB 1 orpa-
HUYEHUH 9KOJIOIHYECKOro XapaKkTepa, Tpe6oBaHUA KOJeKCa «IIO0JIUT-
KOPPEeKTHOCTH» H T.I.). MOKHO cKa3aTh, KOHEUHO, UTO I'PaKIaH-
CKoe 00IeCTBO TeM CAMKLIM JIMINE BHIIOJHAET CBOIO €CTeCTBEHHYIO
byHKOMIO: BHIABAATH BRI3PEBAOIINE B HEIPAaX COIMyMa 3aIIPOCHI
TPaHCAUPOBATH UX — Yepe3 IOJHUTHYECKHe IAPTUH — Ha YPOBEHb
roCyapCTBeHHBLIX HHCTHUTYTOB, 0GecrieunBas IePBUYHYIO O6GIIIeCTBEH-
HYI0 MOOMJIM3aIHUI0 B UX MOAAePk KY. OZHAKO KOrAa CHJIY HOPMEI
npuo6peTaoT HHUIIMATHBE 3aBeZJOMO MUHOPUTAPHBIX MDY (AKTHI,
JIEFHTHMHU3UPYIOIIME ITPaBa CeKCYaTbHBIX MEHBIIIUHCTB, HEKOTOPEIE
(hopMEI IeBHAHTHOIO IIOBEAEHM A, HEOITPABAAHHEIE OTDAHMYEHNA B GBITY
M T.A.), IPEXOAUTCA 'OBOPHUTE O Ka4eCTBEHHO HOBOM IlepeIlyIeTeHUH
U B3aMMOOGYCJIOBIMBAHUU CTPYKTYPHBIX U (PYHKIIMOHATBHBEIX
XapaKTEepPUCTHK rpakZaHCKOoro obliecTBa 1 HOBOi KOHPHUrypanuu
€ro OTHOLIEHHI C roCyAapCcTBOM, IJIOXO0 YKJAAKIBAIOIIEHCA B JIOXKe
CTaphIX MpeACTaBJeHHH, OrpaHUYMBAIOIINXCA «COBOKYIIHOCTHIO



82 T'AaBa 2 ¢ MNpaBoBoe 20CygapcTBO U 2paXKgaHckoe 06uiecTBo

HE3aBHCHMEIX OT I'OCYJapCTBA COLMAIBHBEIX aKTOPOB U KAHAJIOB KOM-
myHuKanuu» . CoXpaHasa BHyTPeHHIOW AMAJEeKTUYHOCTb CBOMX OT-
HOILIIEHW1, CBA3KA roCyJapCcTBO — IPaXAaHCKOe O0IIeCTBO, MOXKHO
CKa3aTh, BRIIIJIA HA KaUeCTBeHHO HOBHIIf YDOBEHb — yIKe He CUMOu-
03a, a CBOEro poja B3aMMHOI0 IIpOpacTaHusA.

Ecau roBopuTh 0 TPASUIIMOHHEIX GOPMax rpakgaHCKOro obie-
CTBa, KOTOPBIe UMEIOTCA B BUAY B COOTBETCTBUM C KJIACCHYECKUMU
oInpeAeeHUAMHI, TO OHU CYIECTBOBAIU JOCTATOYHO JaBHO; €CJIH Io-
BOPHUTB 0 AOKAMNTAIUCTHUYECKNX HHCTUTYTaX, MOXKHO BCIIOMHHUTH
o61Hy. M0oYXHO BCIIOMHHMTE IIPOTOAEMOKpaTHyecKue GopMuI geMo-
KPaTHYECKUX pecIry0JINK, HIM KBa3UAeMOKDPATHIECKHX, TUIIA HOB-
TOPOACKOM, IICKOBCKOM, MeHee H3BeCTHhRIX KDATKOBPEMEHHEIX (opM,
KOTOpHIe cyiiecTBoBasIN Ha CeBepe, Ha BocToke, ocBoeHne poccuii-
CKOT'0 IIPOCTPAHCTBA M TaK AaJee. Ecin roBoputs o 60Jiee mo3gHUX
¢opmax, To cyIrecTBOBaJIO 3eMCTBO, MECTHOE CaMOyIIpaBieHue, BO
BTOpOit monoBuHe XIX B. ['parkgaHCKOE 006IIIECTBO CYIOECTBYET BCe-
raa Kak rpakJaHcKas (popMa B CMBICJIE COMMATIBHOI OpraHu3aluu.
IIpo61ema mpesx e Bcero B TOM, KaK OHO OCO3HaeT cebs, CBOIO POJIb,
cBoM GYHKIMH, CBOM OTHOIIEHHS C BJIACTHIO, BTOPOM I1apaMeTp, Ype3-
BRIYATHO Ba’KHBIN, 9KCTEHCUBHBEI — 3TO €ro BIUAHHE.

MEI MOXKeM MOBOPUTD O TOTAIMTAPHBIX IIEPHOAAX PA3BUTHUSA rocy-
JIapcTBa, Kak 3To 66110 B Poccuu u I'epmaunu. I'parkganckoe obre-
CTBO B 3TO BpeMA He BEIMHPAJIO IOJIHOCTLIO, He IPeKpallaso cylie-
cTBoBaTh. OHO ITPOCTO IIEePEeXOAUIIO B pa3Hble (OPMEI CYIIIECTBOBAHUA
¥ npucnocabJnBaIoch K OKpy2Kaloleil cpesie. Bo3porkaeHue naTe-
peca K nmpobyieMaM rpaskgaHckoro obmiectsa B XX B. ObIJIO CBA3aHO C
IIPOIECCOM YIIPOUEHUA AeMOKPATHYECKUX IIeHHOCTEH, IPUHIIMIIOB
¥ MHCTHUTYTOB. )

MoskHO CKa3aTh, YTO rPaKJaHCKOe 00IIeCTBO — 3TO €CTECTBEH-
Haa opMa conmaibHOM OpraHu3amuM, o KpaiHeil Mepe, €CJIH ro-
BOpHUTH 0 GopMax, Gonee-MeHee GIU3KUX K KJIACCHYECKOMY OIIpene-
nennio. OHO CyIIIeCTBYeT BCerga, MOXKeT YBeIMYHBATh HJIM YMEHb-
LIAThL CBOIO AKTHMBHOCTH, MCIIOJIB30BaThL pa3Hble GOPMEI aKTHUBHOCTH,
HaXOAUTHCSA B 6oJIee JJATEHTHOM WM B OTKPHLITOM COCTOSHIMM, HO BAXKHO
TO, UTO OHO CYILIeCTBYET BCersa.

1 Pyxasuwnurxos B.O.Conuonoruaeckne aceKTH MoaepHU3anun Poccun
M APYTHX MOCTKOMMYHHCTHUeckuxX obmects // Comume. 1995. Ne 1.
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B knaccmyeckoM BapHaHTe — IPaKJaHCKoe o6IecTso (B coBpe-
MEHHOM, «Gyp)KyasHOM» ero IOHMMaHHMH) CKIagBIBAJIOCH BHE H IIO0-
MMMO Ir'OCYapCTBa, 3aII0JIHAA «HUIIMN» , CBOGOLHBIE OT rOCyAapCTBEH-
HO-BJIACTHOT'O Bo3AeiicTBUA. OHO BO MHOT'OM ITPOTHBOCTOSLIO M'OCYAap-
CTBY, OTBOEBRIBAJIO ¥ HEr0 IPOCTPAHCTBO AJIS CAMOOPraHMU3auy U
CTaBHJIO NIpefieIbl BMEMAaTeIbCTBY B CBOIO JKM3Hb.

OfHUM M3 riIaBHBEIX CBOMCTB I'PaKAaHCKOro o0IlecTBa ABISETCA
ero pegaerxcus — Kak obmrecTBo o6o6iiaer ce6s1, Kak OHO OCO3HAET
CBOIO POJIb B CTPaHe, II0 OTHOIIIEHUIO K MOCyAapCcTBY. Ta peduiekcus
y Hac B CTpPaHe IPOXOAMJIA PasHble CTaAMH, KOTOPHIe HCTOPUYECKH
obycJioBJIeHHl, ¥, Gojiee TOro, 3TH CTAJUHM COOTBETCTBYIOT PA3HLIM
TPAKTOBKaM rpakJaHCKoro obmecrsa. ECTb IBe OCHOBHEIE TDAaKTOB-
KH: 1) ONNOHEHT ¥ IPOTHBHUK roCyapcTRa U 2) mapTHep rocyaap-
crBa. Bropas TpakToBKa cBsi3aHa C IOHMMAaHHUEM TOro, YTO TaKoe
rocyfapcTBO II0 CBoeil cyTH. B aTolf TpaKTOBKe 4acTo Jake ZOroBa-
PHBAIOTCA O TOrO, YTO rOCYAApPCTBO U BJIACTH — 3TO TaKasd HECKOJIb-
KO OTUysKAeHHasa GopMa rpa)xJaHCKoro obiiecTBa, KOTOpoil JaHa
byHKIMA — NpaBo Ha JEerHTUMHOE HacHiIHe. ¥ 3TOif YacTH rpax-
IaHCKOro o6IecTBa UMEIOTCA CBOM QYHKIIHM, OHO 3aHUMAEeT CBOIO
Humy. B cooTBeTCTBUU ¢ 3TUMU ABYMA OIpe/ieIeHUAMH pa3BUBa-
Jnach pedieKkcus rpakaaHcKoro obuiecTsa 1 y Hac, B IIOCTCOBET-
cKuii mepuof. Paspyiienue napTHifHOMR BJIACTH, TOTAJIUTAPHOrO I'o-
cyAapcTBa, B KOHIle KOHIOB, pa3pymeHue Coserckoro Corosa gasa
GONBIIMHCTBA UAEOJOrHYEeCKH OBIJIO CBA3aHO C IIPEKHUM rocynap-
ctBoM. BooO11re upe3BbIYaiiHO pacpocTpaHeHa GbLTa HAE0JIOTUSA IIPO-
THBOCTOAHUSA rOCYyAapCTBY KaKk TAKOBOMY, TOZ06HOE OTHOIIIEHHE K
rocyZapcTBY ¥ MPUBOAUJIO K pedIeKCHH COOTBETCTBYIOIIUX obIie-
CTBEHHEIX HHCTUTYTOB, KOTOphle PACCMaTPHUBAJIM IIPeX/ie BCEro CBOIO
POJIb KaK POJIb aKTHBHOI'O IIPOTHBOOOPCTBYIOLIEro IPEACTABUTE A
oOriecrna.

Ipaxpanckoe o011eCTBO B COBpeMEHHOM ero MOHUMaHUH Npef-
craBJisieT co6oit HeOOXOAMMEIA ¥ PAIMOHATLHEIA CII0CO6 COCYILIECTBO-
BaHUA JIOfeii, OCHOBaHHEI Ha padyme, cBoGoae, IIpaBe U JeMOKpa-
THH [PHU pa3yMHO Heo6X0AUMOM BMeIIaTeJbCTBE IroCyAapCTBa.

Ero M0KHO Tak)Ke pacCMaTpMBaTh KaK 00IIeCTBO, B KOTOPOM CY-
IIEeCTBYIOT pa3BUThIE SKOHOMUYECKHe, KYJbTYpHEIe, IPDaBOBHIE, IT0-
JUTHYECKHE OTHOLIEHUA MeXKAY COCTABIAIIIMMHU ero HHAUBHAA-
MH, KOTOpEIe HEOIIOCPeJOBaHbI FOCYAaPCTBOM.
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B TaxoM of1iecTBe cyIiecTByeT IIMpokas chepa myOJIMIHBIX OT-
HOIIIEHUii, B KOTOPOil aKTMBHO RKEHCTBYIOT MacCOBBIe ABUIKEHUS,
NapTUH, FPYIIHPOBKH II0 MHTepecaM, yOexxAeHuAM, a TaKiKe IO
MHBIM pu3Hakam. JlanHoe o0iecTBO JOOMBaeTCA JeMOKPATHU3AIUH
BJIACTHM IOCyAapCTBa 3a CUeT ee Imepefayy opraHaM caMoyIpaBJe-
HHA, B3aUMOAeicTBIA GOJIBIIMHCTBA M MEHBIIINHCTBA Ha OCHOBE CO-
rJIaCOBaHM A MO3UIHIT roCyZapCTBeHHBIX U O6LIeCTBeHHBIX HHCTH-
TYTOB.

PasBuToe rpaxgaHCKOe 06IecTBO 06/1aaeT TaKO# CTeNeHbIo He-
3aBHCHMMOCTH ¥ aBTOHOMUHM OT I'oOCyZapCTBa, KOTOpas rapaHTHpYeT
3aIUTY JUIYHOCTH OT 3J0ynoTpebaenuii. O6mecTBo ¥ rocyZapcTBO
TOJIBKO TOI'ZZa MPHOOPETAIOT YCTOMYMBOCTE, KOT'la rpasKAaHUH — I10-
TpeOHUTe b MaTePHANBHEIX X AYXOBHEIX 6JIar YyBCTBYeT ce6A OTHO-
cHUTeIbHO KoM(bopTHO. PeabHast He3aBUCHMOCTE ITOTPEOUTEIIS BO BCEX
cthepax o61ecTBeHHOI JKU3HH, B TOM YHCJe U OT I'OCYyZapCTBEHHOTO
TUKTaTa, — OCHOBHOE yCJIOBHE 61aromnoryyus obiecrsa.

ITonuTHYeCcKHe XapaKTePUCTHKHU I'PaXKAaHCKOro ob1iecTsa Hau-
JyYIIUM 06pa3oM KOHIEHTPUPYIOTCA HbIHEe B IOHATUH IIPABOBOTO
rocyxapcra. [IpaBoBoe rocyzapcTso, 110 CyTH feJja, — IOJUTHYe-
CKasl MII0CTach I'PakAaHCKOro o0IecTBa: UX B3anMOAeHCTBHIe IPUH-
IUNHANLHO CKJIAJLIBAETCS II0 IPABHUJIAM COOTHOIIEHUS GOPMEI U
cogepakanus. HepacTop:kuMele 1 IpOHUKAIOLIME APYT B APYra, OHK
OJIMLETBOPAIOT 1[€JIOCTHOCTEL 0611ecTBa, MOAUMHAIOLIYIOCA 3aKOHAM
KHOepHeTHKH.

HpeomornyecKy 3aaHHAA IONBITKA OTAATH TAJILMY IIEPBEHCTBA B
Pa3BepPTHIBAHMM HCTOPHYECKOro Ipoliecca rpakJaHCKOMY O6II[eCTBY
(Mapkc) 60 npaBoBoMy rocyaapctsy (I'eresib) NpUBOAKUT K MPOTH-
BOITOCTABJIEHUIO 3KOHOMUKH U ITOJIMTUKY, a HA IPaKTHKe obopaun-
BaeTCAd OrPOMHBIMHM HeraTMBHBIMH IOCJIeACTBUAMH. B Hareii crpa-
He B YCJIOBHAX IePeCTPOMKH CHAYAIa HAMETHJICA KPeH B CTOPOHY
LINPOKOI 3KOHOMHUUYeCKO# pedopMel, HO 6e3 ee HaJIeKAaIero mo-
JIMTHYECKOro ofecreueHns1, & CETOAHS IIOMIIE3HO AeKJIapHPOBaHHEIE
MOJUTHYECKHUE TepeMeHH! (AeMOKpaTHsl, IJII0PaJu3M, IIaCHOCTD)
HACTOJILKO OIlepeANJIN PelleHre KIYUMX IKOHOMUYECKHUX ITpobaem,
YTO IIOCTaBMJIM OOIIIECTBO HA IPAHb KaTaCTPO(KI X IOTpeGoBaIH YCH-
JIEHHUS BJIACTHOTO BMEIIIaTeILCTBA.

BiacTh MOXKHO pacCMaTPUBATh KaK YHUBEPCATILHOE CBOMCTBO CO-
IMaJIbHOM )KU3HH, a IOTOMY OHA CBA3aHA C IIPOI[ECCOM BJIACTBOBA-
HHA, BIACTHOrO BO3eHCTBUA HA IOBeieHME JIOfAeH, KOJJIEKTHBOB K
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obmecTBa B nmesoM. IIpn aTOM pasJIHYaloOT MOJUTUYECKYIO H Hello-
JINTHYECKYIO BJIACTh.

HenoauTudyeckas BJACTh — 3TO BJIACTHL B O6beAUHEHUAX JIIO-
[eH, OpraHu3anuax U IBHKeHUAX, He CBA3aHHKIX HEIIOCPEeACTBEHHO
C rocyXapCcTBOM H He UMEIOIIUX HeloCPeACTBEHHOTO OTHOMIEHUA K
HeMmy. Hemonuruueckas BJIacTh BHIIIOJHSAET OIPOMHYIO POJIb B VII-
paBJIeHUM rpaKZaHCKUM obmiecTBoM. Cheprl ee MpoABIeHUA CBA3A-
HBI C HACYIIIHBIMH IIOTPe6GHOCTAMM JII0Jeil: mpeX e Bcero B 00J1acTu
ObITa, YXOBHOrO 00IIeHN s, 3KOHOMUKH. OcOGEHHO aKTHBHO OHA IIPO-
ABJIAETCS HA MECTHOM YPOBHE M B MEJIKHX COMUAaJbHBEIX CHCTEMAX
(ceMbs1, peTUruo3Has oOIMHA, JKUJIOH KOMILIEKC), BaXKHOEe MeCTO
3aHMMAaeT U B IIpollecce IIPOM3BOACTBA, B TOPrOBRIX, XO3AMCTBEHHBIX
M MHBIX OTHOLIEHUAX, CBA3aHHBIX C 3KOHOMHUKOM.

ITosmTHYECKas BJACTh — 3TO BJIACTH, OCYLIECTBJIseMas yepes
rocyZapcTBO M B rOCyZapCTBEHHOM CHCTEMe, B CHCTEMeE ITOJIUTHYe-
CKHUX NApTHi, opraHu3anuit ¥ gsuokeHuii. OHa TaK MM HHAYe CBSA-
3aHa C roCyAapCTBOM M rOCyZapCTBEHHBIM peryjupoBaHUeM, HO He
06A3aTeILHO ABJIAETCA rocyAapcTBeHHOM BiaacThio. ComepikaHue Io-
JIMTHYECKOi BJIACTH ropasfgo mupe. Kak ormMeuaercsa B ogHO# n3
paboT, paznuuue MeXXAY rocyAapCcTBeHHOM U IIOJIUTHYECKOH BJIac-
TBIO COCTOMT, BO-IIEPBBLIX, B YACTHOM €€ ITPOSBJIeHNH, COCTaBe CyObeK-
TOB, 00/1aJaIOIIIUX COOTBETCTBYIOLUIMHY BJIACTHEIMHU ITOJTHOMOYMAMM.
HenocpeacTBeHHBIMU CYGBEKTaMU FOCYAaPCTBEHHOM BJIACTH BHICTY-
naior ¢pegepaibHEIE OPraHbl NOCYAAapCTBEHHOM BJIACTH ¥ OPraHHI I'o-
CyAapcTBeHHOM BiacTi cyobekToB @enepanuu. Cy6bpeKTaMu 1MOJIH-
THYEeCKOMH BJIACTH ABJSIOTCS MOJUTHIECKHE IAPTHH, HHbIE ITOJUTH-
YyecKHe 001ecTBeHHbIe 00beJUHEHUA U CyOBeKTH H30MpaTeILHOrO
npoiecca (n3bupaTebHEIE 06 bEANHEHNA), & TAKKe OpraHbl MECTHO-
To caMOyITpaBJIeHN .

TocyzapcTBeHHAs 1 MOMUTHYECKASA BJIACTh HMEIOT Pa3HOe IoJie
OJIsT peajiA3aliuu cBoux monHomouuit. Ilonem geitcTBuA rocyzap-
CTBEHHOI! BJIACTH ABJIsIeTCA COOCTBEHHO roCyapCTBO 1 ero OPraHkI.

INonmurHyeckass xapaKTepUCTHKA rpakAgaHcKoro obiecrsa 6yaer
yimep6Has, ecT 6paTh 3a OCHOBY TOJIBKO Pa3BUTHE I'OCYAaPCTBEHHO-
cTi. «YTOoOR feMOKpaTHs Oblya JeiCTBEHHOM, HY XeH III0PaJIU3M
rpakgaHcKoro obirecrsa» . Ero obecneunBaioT MHOTOIIapTHHHOCTD,
LIKPOKAA CeTh OOIeCTBeHHHIX O00'beAHWHEHHI, COI030B IpeAIpH-
HUMaTeJeil, caMOfieATeNbHBEIX KOJJIeKTHBOB, Pa3JIUYHbEIEe (DOPME
MECTHOT'O CAMOYIIPaBJIE€HHA U T.I1. Ba)KHEI 3/1eMEHT ITOJIUTHYIECKOH
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CHCTeMEI I'PakJaHCKOro obIecTBa — CpeACTBa MaccoBoii nHGpopMa-
nuu. ITocpeaCTBOM HX OCYLIECTBIAETCA «00paTHAsA CBA3b» — OLHO
13 INIaBHBIX YCJIOBHUI XKM3HEHHOCTH Ir'parkJaHCKoro obiecTsa, ero
CII0COOHOCTH afaNTHPOBATLCA K OKPYKalolleii cpefe.

IIpusraku rpakAaHCKOro obiecTBa B chepe AYXOBHOM XKHU3HHU
dokxycupyer noaTe — npuopumem obueieno6eiecKux YyerHoc-
meii. IlocegoBaTenrHas OpHeHTAMA Ha CBOOOY, PABEHCTBO Iepes
3aKOHOM, COI[MAJBHYIO CIPABeAINBOCTE 06eceYnBaeT B rpaXkiaH-
CKOM 00111eCTBe paBHEIE CTAPTOBhIE BO3MOXKHOCTH JJIS BCeX JIIOAeil,
CO3ZaeT YCJIOBUA AJIA PACKPHITHA TBOPYECKOTO MOTeHIAAIa KaXKI0-
r'o YeJIoBeKa.

B ycioBusax rpaxfaHcKoro obIecTsa IpaBo BEIPAKaeT He TOJBKO
BOJIIO 9KOHOMUYECKH M ITOJTUTHYECKH I'OCIIOACTBYIOIIIEro Kjacca, HO
¥ TYMaHUCTHYECKHI UMIIEpATHB CBOEro BpeMeHH, ero HpaBCTBeH-
Hble opueHTHPHL. [To KanTy, rpakraHCcKo-IpaBoBOe COCTOAHIE OCHO-
BBIBaeTCA Ha CJIeLYIOIINX IPUHIMIAX: cBoOOZa Kaaoro 4ieHa o6-
IIecTBa KaK YeJIOBEKa; ero paBeHCTBO C KaXKABIM APYTMM KaK IOJ-
JaHHOI'0; CAMOCTOSITEJBHOCTH Ka’KAOro 4jeHa ofbImecTBa Kak
rpaKIaHNHA.

Kax 3To yacro 6uIBaeT, cTpeMJIeHNe IOAYEPKHYTD IIPUBJIEKATEb-
HBIe YePTHI KAKOr'o-JI1nGo COLMaTbHOrO ABJIEHUA OCTABJIAET B TeHU
ero HefocTaTKH. ['paskgaHcKoe 06IIeCTBO U IPABOBOE rOCyAAapPCTBO
OTHIOAL He 6eCKOHGINKTHEI, IOCKOJbKY MHOI'ME IIPOIECCHI IIPOTe-
KaloT B CBOOOZHOM peXxkuMe 6e3 KaKoii-1160 MOACTPaXOBKH CO CTO-
POHEI BiacTeit (6pocuiIu B peKy — U mIsBH). B rpaskgarckom o6-
1iecTBe, IMOXKaJIyl, KaK HM B HUKAKOM APYTOM, CO3ZAIOTCA MPeAIIo-
CHUIKH AJIA TOTO, YTOOH GeJHBIe CTAHOBUIIKCH elle OefHee, TaK Kak
B Hjeajle CYUTAeTCHA, YTO BCe IOMOTaloT APYT APYTY II0 «BeJeHHUIO
OyIId», TAK KaK JOCTATOYHO BOCIIMTAHHEI, 00pa30BaHbl, KYJIbTYp-
HHI ¥ T.II. Be3 BMelmaTenbCcTBa rocyAapcTBa 3TO OKA3LIBAETCSA HEOCY-
LLIECTBUMO, 0COGEHHO B ITOCTTOTAIMTAPHBIX MOCYAapCTBaX.

I'paxkgaHcKoe 001IECTBO JeOJUTH3UPOBAHO ¥ HE3aBUCHMO OT
MOJUTHYECKOH CHCTEMEB! ¥ I'oCyAapCTBeHHOM moauTuku. Kaskanrit
YIeH rpaXkJaHCKOro obI1iecTBa ABISAETCA IIPeXkKae Bcero Cy0hLeKToM
paBa, a TOJILKO YK IIOTOM — Ipa’KAaHNHOM roCyJapCcTBa, TaK KakK
rpaXkJaHCKoe 00IIecTBO 3alllMILIaeT IIpaBa yeJoBeKa, B TO BpeMs KakK
C roCcyAapCTBOM CBA3AHKI IPaBa He TOJIBKO YeJI0BeKa, HO U rpakja-
HMHA, T.e. 00BEKT 0XxBaTa 3a60Toii rocygapcTsa pa3pactaercs U He
BCerga MOXKHO 332 BCEM BOBPEMA YCIEeAUTh.
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CéhopmMupoBaBmeecs rpakfaHCKoOe O01IeCTBO He TEPIUT HACH-
JIAA CO CTOPOHKI rocygapctsa. OHO CymiecTByeT B paMKax ¢cBo6oabI
rpa’KZaHCKHUX UHTepecoB. B HeM ocyiiecTBiIAeTCA couManbHas ca-
MOPETYJIAILUAA, YTO I03BOJISET PACCMATPHUBATE €ro KaK «CAMOHACT-
pauBalolneecsi» o0mecTBo. OCHOBOI ABJIAETCA YEJIOBEK, B3aUMOAeH-
CTBYIOIIMI C IPYTMMH YIeHaMH of1iecTsa.

I'paxxkgarckoMy obmecTBy, KoTopoe cymectByer B OPI', Agct-
pun, CIIIA, dpaHIuM, IPUCYILH JONOJIHUTEILHEIE XapaAKTePHCTH-
KM, OZHOI U3 KOTOPBIX ABJSETCA «OTKPHITOCTE». «OTKpHITOE 001Ie-
CTBO» U €ro 4eHkl «He 3aMe4aloT» rocyAapcTsa, 06J1aJa0T COM-
aIBHOM MOOMJIBHOCTBIO, HMEIOT BRICOKHIA YPOBEHE CONMPAYXKEHHOCTH
uHTepecoB. KpoMe Toro, o611iecTBo caMoperyJIMpyeT MOJHTAYECKHE
WHCTHUTYTHL X IIepefaeT rocyAapCTBY CTOJbKO IOJHOMOUME, CKOJIb-
KO CUMTaeT HeoOXOUMBIM.

Hosas cragus pa3ssuTHA rpakgaHCKOro obIecTsa CBA3aHa C pac-
HIpeHueM UHTepeca obIiecTBa K nmpobiemMam obmrero 6ara, crpa-
BeJIMBOCTH, IPAKAAHCKHX IIpaB U CBOOOJ.

CymecTBoBaBIlIee 40JIroe BpeMsA IIPOTHBOIIOCTAaBJIeHHe 06IecTBa
U roCyAapcTBa YCTPaHAETCH, TaK KaK FOCYAAapPCTBO OCO3HAET CBOIO
OTBETCTBEHHOCTH Ilepex rpaykaaHcKuM obiecTBoM. ["'ocymapcTBo Bee
GoJtee 1 6oJ1ee CTAHOBUTCS Kak OBI ciIyroif Takoro obmecrsa. OHO
obecrnieunBaeT cobJI0feHNe IPaBOBRIX HOPM, 3 (eKTHUBHOCTD YIIPaB-
JIeHUA, HeOOXOAHUMEIe COLMANIbHRIE HYKABI.

TaxuM 06pa3oM, MOXKHO OTMETHTE PAJ CYIlleCTBEHHRIX IIpU3HA-
KOB, KOTOphI€ IIPHMCYILH I'PaKJaHCKOMY 00ILeCTBY:

» 60-nepebLx, 3TO 061IECTBO COLMAILHOIO PEIHOYHOI'O X034HCTBa,
B KOTOpOoM obecrreyeHa cCBOOOKA 9KOHOMHUYECKOM AeATeJIbHOCTH,
IIpe [IIPMHIMATEJILCTBA, TPYAA, Pa3HOOOpa3Ke ¥ paBHOITpaBHe BCEX
topM cOOCTBEHHOCTH U PaBHAA HX 3aIlUTa, 00IIleCTBeHHASA [T0JIb3a
¥ 700pocoBeCTHASI KOHKYPEHIIUA;

» 80-6MOpbLX, 3TO OBIIIECTBO, KOTOPOE 00ecIeYUBaeT COLUAIBHYIO
3aIUIIEHAOCTD I'PAXKIaH, ZOCTOMHYIO "KM3Hb ¥ FapMOHMYHOE pa3-
BHTHE YeJIOBEKa;

» 6-mpembux, 3TO 0O1IECTBO MOAJIUMHHOM! CBOGOAEI 1 JeMOKPATHH,
B KOTOPOM IIPU3HAETCSA IIPHOPUTET IIPAB YeJOBeKa;

» 8-uemaepmblx, ITO OOILIECTBO, IOCTPOEHHOE HA OCHOBE IPUHIIUIIOB
caMOynpaBJeHUA U CaMOPeryJInpoBaHUs, CBOGOIHON HHUIHATH-
BBI I'PAYKAaH U X KOJIJIEKTUBOB.
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BaxkHeAIINMH, CTPYKTYPHRIMHM 3JIEeMEeHTaMM I'paXAaHCKOro o6-
IIecTBa SABJIAIOTCA:

— NOGPOBOJILHO COPMUPOBABIINECS TIEPBUYHEIE CAMOYITPABJISIOLIH -
ecs oOImIHOCTH JIogeif (ceMbs, pa3/IMYHbIEe aCCOLMAIINN, XO35ii-
CTBEHHEIE KOPIIOpalyH, APYyTrue oblmecTBeHHbIe 00 LefMHeHNS);

~— COBOKYIIHOCTH HEroCyJapCTBEHHKIX (T.e. HeIIOJIMTUYEeCKNX) obmre-

CTBEHHBIX OTHOIIIEHUIA;

— MPOM3BOACTBEHHAS U YACTHAA KU3HB JIOfieil, MX oOLIuay, HpaBhl
H TPagHIIUH;

— cdepa caMoymnpaBiieHIsI CBOGOAHBIX MHAUBUIOB 1 UX OpraHuN3a-
nuit, 3alUImeHHass OT BMEIaTe/IbCTBA M'OCYAapCTBEHHOI BJIACTH.
OTH 371eMeHTHI pacCMATPUBAIOTCA 60 KaK 00leCTBeHHO-TI0JIN-

THYeCKHe KaTeropuy, Ju6o Kak CaMOCTOATeIbHbIE KOHCTUTYIIMOH-
HEIe (FOCYAapCTBEHHO-IIPABOBLIE) MHCTUTYTHI, 3aKPEILIAIOIIHe CYIe-
CTBEHHEIE YePTHI ¥ MPHU3HAKM IPaXKIaHCKOro obuecrBa. Cpean HUX
MOKHO BEII€JIUTH MHCTUTYTHI: OCHOB 3KOHOMMYECKHX, COINAILHEIX,
JYXOBHO-KYJLTYPHBLIX OTHOLIIEHHMI M MOJUTHYECKHUX OTHOIIIEHUA.

CreneHs 3peJIOCTH IPaskJaHCKOro 00LIecTBa ¥ BCeX ero MHCTUTY-
TOB AABJIIETCS TeM KPUTEepHeM, KOTOPHIl XapaKTepu3yeT cTabuin-
HOCTBb ¥ IIPOYHOCTH KOHCTUTYIIMOHHOr0 cTposA. IToaToMy 3akpertie-
HHUe B KOHCTUTYIHMOHHLIX HOPMaX OCHOB rpa’kJaHCKOro o6IecTsa
TO3BOJIET I0PHANYECKH 00ecIeuuTs He3aBUCHMOCTE 06IIecTBa OT
rocyJapcTBa, IpefyCMOTPETh FApAHTHH OT He3aKOHHOTO BMelllaTelIb-
CTBa ITOCJIEAHETro B Jiej1a 06IecTBa, YCTAHOBUTH IPAHMUIILI U IIPeAeIbl
rocyZapCTBeHHOrO BO3/IeHCTBUA Ha 00IIeCTBeHHbIE OTHOLIIEHHSA .

B GoBIIMHCTBE KOHCTUTYIHMH 3apy0esKHBIX CTPaH OTCYTCTBYIOT
cHenMaIbHEIe Pa3felIbl, IOCBAILIEHHbIEe MPasKIaHCKOMY OOIIIECTBY, XOTA
M 3aKPEeILISIOTCS BaKHel1ye ero MHCTUTYTHI.

B riaBax «OCHOBEI KOHCTHTYIMOHHOI'O CTPOs» U «IIpaBa u cBoGo-
IhI YyeJoBeKa u rpakgaEuHa» Komcrurynun Poccuiickoit Penepa-
nun 1993 r. 6e1n 3adMKCHPOBAHEI OCHOBHEIE YCJIOBHA U IIPEAIIO-
CHLIIKM, He0OXOAUMEIe AJIf Pa3BUTH A HOBOM 9KOHOMMYECKOI CHCTe-
MBI ¥ rpaXkiaHCcKoro obmecrBa. B atux pasaenax Korcrurynnun PO
¢uKCcHpyeTCs PaBEHCTBO BeeX GopM COOCTBEHHOCTH, EAUHOE 9KOHO-
MHYeCKoe IIPOCTPAHCTBO, IIMPOKMII KPYT IIPaB X CBOOOK YeJIOBeKa 1
rpaXkJaHMHA, AKTUBHOCTD M CAMOCTOSATEILHOCTE OOIIECTBEHHBIX 00'b-
eIUHeHMi, cCoeCTBHEe rOCYAapCTBa Pa3BUTHIO HHCTUTYTOB IpaX-
JaHCKoro o6ImecTsa.



2.2. ¢ lNoHsTUE U CyWHOCTHL 2paXKgaHCKoz20 obuiecTsa 89

BaxHelfimumM asreMeHTOM QYHAaMeHTa I'paXKJaHCKOro obmecTsa
ABJIAETCA MHCTUTYT 9KOHOMHYECKHNX OTHOLIEHUIA, ITPeACTaBIIAIOIIIIA
c000ii BaYKHYIO upenhocwncy TIOJIHOBJIACTUSA HAPOAA ¥ PEAJILHOIA CBO-
604bI IMYHOCTH.

IKOHOMMYECKHE OTHOIIEHM A IPE/ICTABJIAIOT CBOCOGPAa3HEIH 3K0-
HOMMYecKMif 6a3uc rpakJaHCKOro o01IecTBa U CKJIAALIBAIOTCA U3
OTHOIIEHUI COGCTBEHHOCTH, IIPON3BOJCTBa, OOMEHa, pacIpeaeseHus
4 oTpebyIeENA MaTePHAILHBIX M JYXOBHBIX 6JIar.

OKOHOMHYECKHEe OTHOIIEH!s B CBOEH OCHOBe BO3HMKAIOT ¥ pas-
BUBAIOTCA 00BEKTHBHO, BMECTE C TeM O0IIecTBO U rocyaapcTBO, HC-
TOJIb3Y A 3aKOHOJATEeJILCTBO ¥ CONMAIbHBIe HOPMBI, MOT'YT OKa3kIBaTh
Ha HUX CyIIeCTBEHHOE BIINSTHHE.

IlepBBIM 3JIeMEHTOM 3KOHOMMUYECKON CHCTEeMHI I'DaXKZaHCKOT'O
ofImecTBa ABJIAIOTCA OTHOIIEHU cOOCTBeHHOCTH. [IpaBo cobGeTBeHHO-
CTH IIPefCTaBJIsAeT cO00il BOSMOYKHOCTE BJIafileHUs, TOJL30BAHNA K
pacmopfAkeHuss KOHKPEeTHRIM MMYIIecTBOM. B 11060M pasBuUTOM
rpaykJaHCKOM OOIIEeCTBe CYIEeCTBYIOT JBe OCHOBHEIE (OPMEBI COGCTBEH-
HOCTH — 4YacTHaA u mybymyHas. Bee ocranbHble GOpMEI Beeraga IIpo-
M3BOAHEI OT HUX.

9Ty aBe OCHOBHBIE POPMEI COOCTBEHHOCTH OTIMYAIOTCA PEXKMMOM
IIOJb30BaHMSA, & TaKKe CBOMMHU CyOHEeKTaMM.

Tak, my0auM4Has cOGCTBEHHOCTD IPU3HAETCS, B OTJIMYME OT YacT-
HoM, HepenmMoit. CyOpeKkTaMm mpasa my6IMYHOM COGCTBEHHOCTH MO-
TYT ABJAATHCA F'OCYAapCTBO B LIeJIOM, €r'0 COCTaBHEIe YacTH (06,1acThb,
NPOBUHIWSA, IITAT U T.X.), CAMOYIPABJISIOIINEC MECTHbIE TEPPUTO-
puajbHEIe 00IIHOCTH (rpadcTBO, ropoj, OOLINHA) MM MX OPraHEkI.

ITy6auuHasa co6CTBEHHOCTh MMeeT KOJJIEKTUBHEIH XapaKkTep U
npeAnoaraer He TOJbLKO PaBHKIH IJId BceX 00beM UMYIIeCTBEHHBIX
IIpaB, HO ¥ IOPAJOK OIpeAesIeHNs pasMepa KOMIIEHCAIIMH C YYeTOM
PHIHOYHOI LeHsl. Oco6o caexyeT OTMETHTD, UTO AeHeKHOe BO3Me-
LIIeHNe UMeeT IpeBapUTEJILHEIH XapaKTep M BRIILIaYWBAETCS O OT-
YyI)KAeHNs UMYIIeCTBa.

T'ocynapcTBo co3maeT OqfMHAKOBEIE YCJIOBHA pa3BUTHA Beex dopM
co6CTBEHHOCTH, 0fecreynBaeT UX PaBHYIO IPaBoBYIO 3auuTy. Cob-
CTBEHHHK BIIPaBe COBEPIIATH B OTHOILIEHHUM IPUHALIEKAIIEr'0 NMY-
11IecTBa JI00ble AeHCTBIA, KOTOphIe He IPOTUBOPEYaT 3aKOHY.

OnHAaKO ITPH 3TOM OCYILECTBJIEHHE ITPaBa COOCTBEHHOCTH He KO-
HO HapyIlIaTh paBa ¥ 3aKOHHEIE HHTEPECH! APYTUX JIHMI, HAHOCHTD
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ymep6 3J0POBBIO rpaskJaH U OKpykammeit cpexe. To ecTs «co6-
CTBeHHOCTH 00s3kIBaeT» (cr. 14 Korcruryunn 'epmannn).

IIpaBo cOGCTBEHHOCTH MOXKET PacIpPOCTPaHATHLCA HA JI060e MMy-
IIeCTBO, 32 UCKJIIOYEeHNeM BEIBEJEHHOI'0 U3 IpaXkJaHCKOr'o 06opoTa
110 cooOpasKeHNsIM roCyJapCTBEHHOM 1 00IIeCTBeHHOI 6e30IIaCHOCTH.

BayxHOI 0C06eHHOCTHI0 KOHCTUTYIIMOHHOT'O PA3BUTHA BTOPO# 1T0-
JoBuHE XX B. AABJAETCA 3aKpelIeHre Ha KOHCTUTYIIMOHHOM YPOB-
He UJeH COLaIbHOM GYHKIUH rocyapcTBa.

B Koncrurynun P® 1993 r. nHCTHTYT cOOCTBEHHOCTH perjiaMeH-
THpoBaH 6oJiee NOAPOGHO, YeM B 3apYOEKHBIX KOHCTUTYLUAX. ITO
00'BACHSAETCA 0COOEHHOCTMHM COBPEMEHHOI'0 Talla pa3BUTHS 3KOHO-
Muku. B HacTosiiee BpeMsA OCYIIIeCTBJIAETCS ITepexXol K PHIHOYHEIM
ee 0CHOBaM, noaToMy KoHcTurynua PO npesxae Bcero pukcupyer
pasauyHble GopMEI COGCTBEHHOCTH, KOTOPEIe B PABHOM CTeNeH! 3a-
IMMINAITCA rocyzapcTBoM. Cpexn atux ¢opm cr. 8 Koncrurynmun
P® HaseIBaeT 4acTHYIO, FOCyJapCTBEHHYIO, MYHUIIMIIAILHYIO X HHEIE
opMEI COGCTBEHHOCTH.

Brnepsrie poccuiickas KoHCTHTYIMSA 3aKpenna IpaBo IrpadkaH
U uX o0beuHeHNiI UMeTh B YaCTHOI co6cTBeHHOCTH 3eMJiio. OHa
3TO0 AeJsaeT 6e3 KaKuX-JIn60 IIpeABaPUTEIbHBIX YCIOBUIA 1 OTOBOPOK
¥ He COAEPIKUT 3alPeTOB IIPH peanu3alluy JaHHOrO npaBa. EquH-
cTBeHHOe TpeGoBaHMe, KOTOpOe COAeP>KUTcA B 4. 2 cr. 36, aro He
HAHOCHUTH yIepb oKpy’Kaloleil cpeJie ¥ He HapyIIaTh IpaB U 3a-
KOHHEIX MHTEPEeCOB APYTMX JIMI.

BTOpDRIM 3/1eMEHTOM 3KOHOMMYECKON CHCTEMEI I'DaKJAaHCKOro
ob1iecTBa ABIAETCA IIPOU3BOJCTBO MaTePUAIBHEIX Giar. B ero ocHo-
Be JIESKUT CO3UJaTeIbHBII TPy uesoBeka. Hu ofHO o01iecTBo He-
CITOCOGHO CYIIIeCTBOBATD, HITYEro He IIPOU3BOJsI, I09TOMY OHO 3aMH-
TEepecOBaHO B CO3TaHMM GJIarONpUATHLIX YCJIOBMI A1d TPYAA, KOTO-
phIe OB cTHMYJINPOBaIHU ero 3(PeKTHBHOCTE.

T'ocyzapcTBo MOXKeT ¢ IOMOILIBIO 3aKOHOAATEeIbCTBA JIAHUPOBATh
3KOHOMMUECKYIO JeATEIHLHOCTD B LEJIAX YAOBJIETBOPEHNUA KOJLUIEKTHB-
HBIX ITOTpeOHOCTeH, BHIDABHUBAHUA U FraDMOHU3AMWH DErHOHAJILHOTO
¥ CEKTOPAJLHOr0 Pa3BUTHA, CTUMYJIMPOBAHUSA POCTa JOXOAOB U 60-
ratcTea M ux 6oJiee cipaBeIJINBOro pacupegeyenuda (. 1 cr. 131
Koncrurynun PD).

PrIHOYHAsI BKOHOMUKA IIPEJCTaBIsIeT CO00M OTKPHITYIO CUCTEMY,
MMEIOLIYI0 MHOT'OYHMCJIEHHEIE CBA3YM C MHEIMU rocygapcreamMu. OHa
pPa3BUBaeTCA B COOTBETCTBHUH C eAMHBEIMU ITPUHIMIIAMHU U OG'LEKTUB-
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HBIMM 3KOHOMHMYEeCKHMMH 3aKoHaMu. Ho B yCI0BHAX MKeCTKOM KOH-
KYPEHIMHI U, MCXOAS U3 SKOHOMUYECKOI 1e1ecoo6pa3HoCTH, rocy-
JapCcTBO MOYKeT IIPOBOAMTD HOJUTUKY IPOTeKIoHu3Ma. OTcTyILIe-
HHS OT IPMHIIMIIOB CBOGOAEI TOPIOBJIX X PA3BUTHA IIPOMBIIIICHHO-
CTH JOMYCKAIOTCS, €CJIH 3TOr0 TPeOyIoT 001re HHTepeckl CTPaHkI,
HeOOXOAMMOCTE COXPaHEeHM S BAXKHBIX OTPacJIeil X03ANCTBa MM IIPO-
tdeccnit, HHTEpPECH! CEJIBLCKOrO X03AHCTBA MM HAIIMOHAJILHOM 3KO-
HOMUKH.

I'pakgancKoe 00LIEeCTBO KaK CHCTEMA OXBATHIBaeT co00ii He TOJIb-
KO 3KOHOMHYeCKHe, HO 1 COI[MaIbHEIe OTHOIIIEHNS, C IOMOLIBI0 KO-
TOPBIX OCYLECTBJISAETCSA COLMaIbHAA MOJNTHKA rocygapcTea. Bax-
HeHIIIMMY HaNpaBJIeHUAMH COLMAIBHOMN MOJUTHUKM ABIAIOTCS pery-
JIMPOBaHYeE OTHOLIEHUI MEXAY TPYAOM U KallUTAaJIOM, MeXXHAIHO-
HaJILHRIX OTHOIIEHMIT, ceMbM M GpaKa, COXpaHeHHs OKDY KaroIei
cpefbl, OXPAHKI YKU3HM U 3J0POBbA YeJIOBeKa, 3all[UTHI IpaB IOTpe-
6urens.

OTHOLIEHN A MeXKIY TPYAOM U KAIIUTAJIIOM B JeMOKPATHYECKUX
CTpPaHaX CTPOSITCA Ha OCHOBE NIPABOBHIX HOPM, KOTOPKIE MPeAyCMAaT-
PMBAIOT COLMAILHOE MAPTHEPCTBO M COTPYAHMYECTBO paboTozaresreit
¥ paGOTHMKOB. T OTHOIIEHUS MMEIOT IPABOBYIO OCHOBY B BHJe
KOHCTHTYLMOHHBIX ¥ HHBIX HODM.

OcHoBorosararomnye IPUHIMIIE CONMAIBLHBIX OTHOLIEHNIH HAIILIN
CBOe OTpa’keHue M B cTaThAX poccmiickoil Koncruryuuu. Ona B
IIMPOKOM o6beMe 3adUKCHPOBaJIa BCe COLNAIbHO-3KOHOMUYEeCKHe
npasa 4 cBOOOJKI YeJIO0BeKa, 3aBOeBaHHEIe B Pa3HbIe IePHOALI B pas-
HBIX IUBHJIM30OBAHHEIX cTpaHax Mupa. Cpegu HMX: MpaBoO HA CO3Ja-
Hue npodcor30B K Ha 3a0acToBKY (cT. 37); MpaBo YacTHOI cOOCTBEH-
HOCTH ¥ CBOOOZALI IpeANpPHHIMATEIBCKOM AeaTeJbHOCTH (cT. 34, 35);
mpaBo Ha oTAuX (cT. 37); mpaBo Ha conMaJbHoe obecrmeuyeHHe
(cr. 39); npaso Ha xuuauine (cT. 40); npaBo Ha 0XpaHy 3LOPOBbA
(ct. 41); npaBo Ha oOpa3oBaHue (cT. 43) 1 gp. 3TN NIpaBa He IPOCTO
POBO3IJIAILIAIOTCS, HO M PeajIbHO COOII0AAIoTCA rocyZapcTBOM, pas-
BUBLIMM MX B TEHAECHLUMH 3aKOHOJATEJILCTBA.

3aluTa ceMbH CO CTOPOHBI FOCYAapCTBA TaKsKe 3aKJIOYaeTcsa B
CO3ZIAHKH COIIHAILHO-3KOHOMHYECKHX IIPEJITOCHELIOK ee CYIIleCTBOBa-
uus. FocyaapeTBo 3aluInaeT ceMbio IIyTeM OXPAHEI IIPaB ee YJIeHOB,
¢ moMo1kbio HopM CeMeitnoro u Hnnuinnoro kogexkcos PO u T.1.

Poccuitckas KoHcTuTynusa B cT. 38 IpU3HaeT OXpaHy MaTepUH-
CTBa, OTILOBCTBA M AETCTBA, 3all[UTy CEMbM OJHOM M3 BaXKHEHIINX
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o6s13aHHOCTE rocyzapcTea. 3TO 03HA4YaeT, YTO K HUM IoCyZapCTBO
JOJI’KHO OTHOCHTHCA KaK K BeJauuaitmeil nenHoct. OHO 06s13aHO
CO3/aBaTh COLMAILHO-3KOHOMMYECKHE IPEeATIOCHUIKY JJIS IIOJIHOLEH-
HOT'O MaTEPUHCTBA, 3A0POBOr'0 JETCTBA U 3aIMMIIAThL IPaBa MaTePH U
ee peGeHKa.

Poccuiickass KoHcTUTYLUA B CT. 42 3aKpenJsieT IpaBo rpaxkaa-
HHHA Ha 6JIarONPUATHYIO OKPY KaIOIIYIO CPEAY, AOCTOBEPHYIO MH-
¢opManuio 0 ee COCTOSHUM K Ha Bo3MelleHue ymepba, IpuYNHeH-
HOT'0 ero 3Z0POBBI0 MJIN UMYIECTBY 3KOJOIMYeCKMMH [IPaBOHapY-
IIeHUAMU.

O6ecnieuuTs COGTIOZIeHNE ITOTO TPaBa MOKHO TOJIBKO C IIOMOIIBIO
OCYILIECTBJIEHIS CHCTEMEI ITPDABOBLIX, OPraHU3aIOHHO-TeX HIYEeCKUX,
XO03A#CTBEHHEIX,, HAYYHBIX, BOCIHUTATEIbHBIX M MHEIX IIPUPOAO0OXPa-
HUTEJILHBIX Mep.

B rpaxaaHcKoM o6imecTBe 06pa3oBaHue ABJIAETCS OCHOBOM AJIs
Pa3BUTHUSA HAYKM U KYJIbTYPH. B cOBpeMeHHOIT 3SKOHOMKKe HayKa
SIBJAETCA OMHUM U3 (GaKTOPOB, o6eceYnBaIOIINX COLMAILHOE Pa3-
BUTHe 061recTBa. [I03TOMY rocyapCTBO CUMTAET HEOOXOUMBIM OKa-
3LIBATh COIEMCTBHE ee PAa3BUTHIO.

B rpa’xJaHCKOM 06miecTBe BaXKHOe MEeCTO OTBOLMUTCHA TaKKe XY-
XOBHO-KYJIBTYPHOM KU3HU. PeTUrus TpaguOHHO Ha MPOTIKEHNHN
MHOI'OBEKOBOI1 MCTODHHM YeJIOBeUeCTBa 00 heAuHAIA JI0[ei, OKa3bl-
BaJIa IpPAMOe MJIM KOCBEHHOE BIUSAHME HA JKU3Hb M'OCYJapCTBa U BOC-
TIUTaHUe MOJIOJOrO IIOKOJIeFNH.

OCHOBHI COBpEMEHHEIX B3aHMOOTHOIIIEHN MeXKAY LePKOBLIO U
rocyZapCcTBOM B MpakJaHCKOM O6IIecTBe peryJIupyIoTcss HOpMaMyU
KOHCTUTYLIMOHHOrO IIpaBa.

OHm, KaK IPaBUJIO, IPOBO3TJIAIIAIOT OTAeIeHIe [IePKBM OT rocy-
JapcTBa. ITO 03HAYAET, YTO FOCYAAapCTBEHHEIE OPTaHkl M OTAeIbHbIe
JOJI2KHOCTHBIE JINIA He BMEIIUBAIOTCA B chepy PeTUrMO3HEIX OTHO-
IIeHN, B TOM YKcJe B AesITeJbHOCTb PEJIMTHO3HEIX 00'beJUHEeHUH,
¥ He IIOPYYAIOT MM BBINOJHEHNE IrOCYyJapCTBeHHEIX QyHKIMiL. Bme-
CTe C TeM, roCyAapCTBO 3aIIUINAET 3aKOHHYIO AeATEIbHOCTE PeJI-
TFHO3HBIX O0beAUHEHNH, 3aHNMAasi B BOIIPOCaX CBOGOALI BEPOUCIIOBe-
JaHUI 1 yOeXxKIeHUl HeNTPaJbHYIO MO3KUITHMIO.

ITosmTHUYecKHe OTHOIIEHUA — 3TO OTHOIIIEHMS, BOSHUKAIOMIUE
B XOJie OCYIIIeCTBIIEHNS MOJUTHYECKOH BIacTH B oburecTBe. C momMo-
IIBIO ITOJTMTHYECKOM BIACTH OCYIIECTBIAETCA yIIPaBjIeHue AeJaMu
rpa)kJaHcKoro obiiecTsa. B ee ocyinecTBIeHMN IPUHUMAIOT y4ac-
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THe rocyAapCcTBO, HHCTUTYTHI, 06pa3yIoIue IIOIUTHUYECKYIO CHCTe-
My of1tecTBa (HOJIMTHYECKHE IaPTHM ¥ ABMIKEHNU), U rpakaaHe.

Xora monuTUYecKas BJIACTb B 6oJbleil cTeneHy CBA3aHa ¢ I'ocy-
IapCTBOM U I'OCYAapCTBEHHEIM peryJIXpoBaHUEM, OHA He SBJAeTCSH
00513aTeJIbHO TOJIBKO I'OCYAapCTBEHHOMM .

B ToTaJIMTapHEIX 00LIIECTBaX BCSA rOCYAAapCTBEeHHAA BJIACTh OCYIIle-
CTBJISIETCA C YYaCTHeM MapTUIHOIO anmapaTa 1 IpeACTaBJIseT co6oit
eJVHYIO TapTHHHO-roCyAapCTBEHHYIO BIACTh. B IeMOKpaTHYeCKMX
obiiecTBax MOJUTHYECKAS BJIACTh He CBOAUTCA K OLHOM TOJIBLKO r'o-
CyAapCcTBeHHO# BiaacTu. CyliecTByeT MecTHOe CaMOYIIpaBJIeHue Co
CBOMMHU IIpaBaMH M AD.

T'ocymapcTBeHHAast BIacTh 3aHMMAeT IIaBeHCTBYIOIIee MECTO cpe-
I IPYTHX MPOSBJIEHUH BJIACTH. ITO 00bsCHAeTCA cienuduKoii ro-
CyZapCTBEHHOI! BJIACTH, MEXaHHU3Ma ee OCYIIeCTBJIeHU X BO3HUKA-
IOLIMX Ha ee OCHOBe oTHoleHmil. Ee 0cOGeHHOCTAMM SABJIAIOTCA: BCe-
OXBATHIBAIOIIMII XapaKTep, CYBePEeHHOCTh M €IHHCTBO.

BceoxBarriBarouit xapakTep rocyAapCTBeHHO BJIACTH IIPOSBJISA-
eTCA B TOM, YTO OHa 00'beJMHAET BCeX YJEHOB obIecTBa B eJNHOe
1IeJI0€ U OCYIIECTBIIAETCA HermpephiBHO. CyBepeHHOCTE MoCyJapCTBeH-
HOM BJIACTH BHIPAXKaeTCs B ee BEDXOBEHCTBE, CAMOCTOATEIbHOCTH K
He3aBucHMOocTH. [IpH 3TOM cireqyer OTMETHTD, UTO B YCIOBUSAX I'PaXK-
JIaHCKOTrO 06miecTBa CyBepeHHOCTE I'OCYAapCTBEHHOM BJIaCTH BRITe-
KaeT U3 CyBepeHNTeTa HapoJa.

EnuHCTBO rocyJapCcTBeHHOM BJIACTH BHIPAXKAETCA B ee KOHIIEeHT-
pauuM y OfHOro cy6beKTa — Hapoja, T.e. Jiobast BJIacThk OT Hapoja.

ITonuTriryecKas BJIAcTh B 00II[eCTBE OCYILEeCTBIAETCA OCOOBIM ITO-
JIMTHYECKHUM MeXaHU3MOM — IIOJIMTHYECKOil cucTeMoii. HOpMEI KOH-
CTHUTYLHM OOBIYHO GMKCHDYIOT He TOJbKO BaXKHelIlIne 3JIeMeHThI
MOJHUTUYECKOM CHCTEMEI M'OCYAapCTBa, HOJUTHYECKHe IapTHH U Ip.,
HO ¥ 3aKDPeIUIAIOT HOPALOK AeATebHOCTH IIOJUTHUIECKOM CHCTEMEI,
OCHOBBI B3AUMOOTHOILICEHHI MEXXIY ee 3leMeHTaMu. THEIMH c10Ba-
MU, KOHCTUTYLIMOHHOE 3aKOHOJAaTeJILCTBO OIpeeAeT OCHOBE! I10-
JIATMYECKOTO IIpoliecca B obIiecTse, T.e. GOPMEI, CIIOCOOHI ¥ HAIIpaB-
JIeHH A TOJIUTUYECKOMH JeATeIbHOCTH ee CYObeKTOB.

Cpenu BaXKHEHIINX BUAOB IOJUTHIECKOI'O IIPOI[ECCa MOXKHO OT-
MeTHUTh H30MpaTeIbHBINH, 3aKOHOAATEbHEINH, GFOMKETHRIN U AD.

IMonuTuuyeckas, B TOM YHCJe X rOCyJapCTBEHHAs BJIACTh, B JIIO-
60M roCcyfapCTBe OCYIIECTBJIAETCSA C IIOMOLILI0 0cO00M CHCTEMBI IPH-
eMOB, MEeTOZOB, crioco6oB 1 GopM. FIx 3akperieHre B KOHCTUTYIIUMH
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T03BOJIAET CYAUTE O XapaKTepe MOJUTHYEeCKOT0 PeXKNMa, KOTOPhIit
ycTaHoBJeH B crpaHe. OH laeT BO3MOXXHOCTh OIpeAeNTh GopMy
NpaBJIeHN A ['OCYAapCTBa, YPOBEHDb MMOJUTHYECKOM CBOGOABI, KOTOPOI
obamazgaloT ero rpakaane. PazsuToMy rparxJaHCKOMY 06GIecTBY IIpH-
cywm, JeMOKPaTHYEeCKHil MOJIMUTHYECKH peXuM npasieHus. OH
XapaKTepU3yeTCs aKTUBHEIM YUaCTHEM I'PaXKAaH B MOJUTHYECKOMN
KU3HM; HaanuueM GopM OPAMOI U MpeACTABUTEIbHOMH AeMOKpa-
THH; IIXPOKOM CHCTEeMOIi IpaB ¥ CBOOOA rpa’kaH, pean3anus Ko-
TOPBIX TapaHTHPOBAHA. DTOT PEXKUM 3aMHTEPECOBAH B JeSTEILHOCTH
MOJUTHYECKHMX OPraHM3aIMii, BRIPAXKAIOIONX pa3INYHEIe MHEHUA,
C Y4eTOM KOTOPEIX OH M OCYILIECTBJIAET CBOIO ITOJIUTHKY.

JleMOKpaTHYECKHi PEIKHMM CIOCOGCTBYeT pa3BUTHUIO MECTHOI'O
caMoOyIIpaBJIeHNsi, pellaeT KOHQIMKTHBIE CUTYAIMH C IIOMOIIBIO
CyAeOHBIX OpPraHoB Ju6o0 clenuaJLHEIX Nponeayp. BosaMokHOCTE
JICIIOJIb30BAHUA CHJIOBEIX METOIOB yIIPaBJIeHNs NONYCKAeTCHA B HC-
KJIIOYNTEIbHBIX CIyYaaX B YCTAHOBJIEHHOM 3aKOHOM MOPALKE U P
peasbHOH yTpo3e BHellIHelt Ge3omacHoCTH cTPaHbI!.

VcTaHOBHBIIMIACA MapUTET MEXAY rOCYZapCTBOM M IpaKJaH-
CKHMM O6INecTBOM OCHOBLIBaeTCA Ha CaMOCO3HAHHMM JHMYHOCTH,
COPHMEeHTHPOBABIIeica B YCJIOBUAX IIPaBOBOr0 rocyLapCcTBa, 1 IPH-
BefIeT K CTabMIHbHOM AeATeIbHOCTH I'pakJaHCKOro obmecTBa Ha 6J1a-
ro rpaxjiaH.

2.3. KoHcTuTyyMoHHbIe 0CHOBbI P OPMUPOBAHUA
rpaXxaaHckoro obuecrsa B Poccum

Poccus, kKak OZHO M3 IMBHUJIM3OBAHHEIX I'OCYZapCTB MHMPOBOIA
3KOHOMMYECKOM CHCTEeMBI, HAYNHAET Pa3BMBAThLCS 10 3KOHOMUYe-
CKHM 3aKOHaM, 110 KOTOPLIM Pa3BUBAJIUCh OCTAJIbHBIE MHPOBEIE Iep-
JKaBbl. A 3a 3KOHOMHKOM MeT CTAHOBJIECHUE IIOJINTHYECKOIl cHcTe-
MEI, ee pa3BUTHE 1 COBEPIIIEHCTBOBaHHE.

Hanuume equHEIX 3aKOHOB, YKAa3KIBAIOMIXX HAaIpaBJIeHHE U KO-
HEeYHYIO TOYKY MapIIpyTa, He UCKJII0YaeT CBOe0Opa3HOCTh JBHKe-
HUSA IS KaXKA0i cTpaHbl. TeopeTyecKky KOHEUHAs TOYKA MapIIpy-
Ta JJIA BCeX JEMOKPAaTHYEeCKHX NOCyAapcTB OAHA, HO NMYTh K Hel
MOJKeT MMeTh clienuduyeckue ocobeHHocTH, 1 Poccusas — He mc-
KJIIOYeHHe U3 aToro npaBuia. Oco6eHHOCTH MOryT CYIECTBEHHO OC-

1 Bamypun I0.M., Jluswuy P.3. ConuanpHoe mpaBOBOE TOCYRapCTBO:
OT UAeN K ocyllecTBieHHIo. IlonuTuKO-mpaBoBOil B3rasag. — M., 1989.
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JIOKHUTH MJIH 06JIerYUTh HPOLEeCC 9KOHOMHYECKOro M MOJIUTHYe-
CKOI'0 Pa3BMTHSA I'OCYAapCTBa.

Kaxne oco6erHocT uMeeT Poccua?

Bo-nepewix, Hacenerue Poccnn (TouHee ero aGcoIoTHOE GOIbILMH-
CTBO) GBIJIO OTUY K AEHO OT 3eMJIM M CPeACTB IIPOU3BOACTBA KaK /0,
TaK u mocie 1917 r.

Bo-emopbix, TPAZUIIMOHHO CHIIBHEI KOJUIEKTUBUCTCKME HaYalIa y
HacCeJIeHU, IPUBLIYKA TPYAUTELCA KOJUIEKTHBOM, [IPAYACh OT OTBET-
CTBEHHOCTH.

B-mpemuvux, croneruamu chopMIpPOBaHA MPUBEIYKA «YIIOBATH HA
nobporo naps», T.e. IOAYNHATHCA CHIBHON aBTOPMTAPHOM BJIACTH H
Bce 6J1ara »KJaTh TOJBKO OT Hee.

B-yemeepmuix, pauTeIbHAA OTOPBAHHOCTE U Pa3phIB 9KOHOMUYe-
CKHUX CBfi3eil C pa3BUTHLIMM MUPOBLEIMH IepyKaBaMM.

B-nameolx, orcyTcTBME Y OOJMBIIMHCTBA HACEJIEHUA HajIexxamei
uHPOPMALIK O IPOMCXOASAIIEM.

MosxHO Ha3BaTh PAA APYTUX, HO 3TO — OCHOBHEIE.

IToaToMy mocTpoeHMe rpaskgaHcKoro obuiectsa B Poccun Mosxer
OBITH PEAIN30BAHO MIPH PElIeHUH CIEAYIOINX 3a0a4:

1. IIpuxok BO BJIaCTHEIE I'OCYAapPCTBEHHEIE CTPYKTYPHI JIKII, I10-
HUMAIOOIXX Heo0XOAMMOCTE ITIOCTPOEHH A IPasXKAAaHCKOro o0IIecTBa.

2. IIpeo6pa3oBaHue MOTATHYECKOH CHCTEMEI, KOTOPOE CBA3aHO C
CO3aHMeM HACTOAIMX HapTHil, ONMMPAIOUIXXCA Ha OIpeJe/IeHHEIe
KDY HaceleHusd, a He CUNTAIOLIAe ce6s MPOCTO YbMMHU-TO IpeJ-
CTaBUTEJIAMH, 10 CYTH HHKOrO He IIPeCTaBIAA.

CosnaHye mapTHii CMOXKET BOBJIEYL B MOJATHYECKYIO KU3HB IIIN-
POKYe HapoAHbIEe MaCCHI.

3. Cosnanue «cpefHero Kjacca» M, Kak CJIeICTBHe 3TOro, u3ame-
HeHHe COIMaIbHO-9KOHOMUYECKO CTPYKTYPHI ob1iecTBa. [IonsaTne
«cpegHMi Kjaace» qiaA Poccun eme Heo6X0AMMO ONpeaeIUTh, TAaK
Kak cpenuuii Kjaacc B BexnkoOopurarnu iy B 'epManun He MoXKeT
ceifuac 6uITb ofuHAKOB ¢ Poccueii. OueBHAHO, YTO CpeXHMIT KJIacc
He MOABJISAETCA 32 CYUTAHHBIE MECALLI UJIN FOALIL.

4. Co3gaHue 3KOHOMHUYECKO OCHOBEI I'PaKAaHCKOro obmiecTBa,
KoTopoe 6L OCHOBLIBAJIOCH Ha 3¢$EeKTHBHOM TOBADHOM IIPOM3BOA-
CTBe, a He Ha BhIBO3e CHIPbS.

5. JlocTH)KeHHe 9KOHOMMUYECKOI CBOGOARI ¥ CAMOCTOATEIBHOCTH
rpaskaH IPH YCIOBHM CO3MAHHUA JOCTATOYHOrO KoJN4ecTBa pabo-
YMX MeCT C BRICOKO OIJIaToit TpyAa.
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6. IToBRIIIéHENe POJIH IPAYKAaH B COMUATLHO-TIOIUTHYECKOMN XKU3-
HM 00IIecTBa ¥ Pa3BUTHE I'PAXKJAHCKON KYJIbTYPHI.

T'pakxaHCcKOe 06IIEeCTBO HEMBICJIMMO 6e3 NINPOKOro UAe0JIor-
YeCKOro ¥ MOJMTHUYeCKOro I0OpaIu3Ma, KOTOPhIi 06yCJIOBIEeH CBO-
6omoit yesIoBeKa BHIPAKATh CBOX B3TJIAAKI ¥ YYaCTBOBATH B MOJIMTH-
YeCKOM JesaATeJILHOCTH.

Koncrurynusa Poccun, npuusras B 1993 r., cosgaer 61aronpu-
SAAITHBIE YCJIOBHA AJs (JOPMHPOBAHUA MOJHOIEHHOI'O I'PaK aHCKOro
obirecrBa. OgHaKO caM mporecce ¢ Her30e:KHOCThIO NoTpebyeT MIu-
TeJIbHOr'0 IePeXOoHOro IIepruoja, IOCTOAHHOIO BHUMAHUSA K HEMY U
TIOMOIIIM CO CTOPOHEKI I'OCYAapCTBa.

B Poccyu 310 0c0G€HHO aKTyalIbHO, TAK KaK B TeYeHHe CTOJIeTHH
Poccusa 6el1a eHTPaIN30BaHHBIM FOCYXapPCTBOM C CHJIBHOM IeHT-
PAJILHOM BJIACTHIO, IPUYEM 3Ta BJIACTH COCPEIOTOYMBANIACH B PYKaX
MoHapxa. Bce paBHO, kKak OH Ha3hIBAJICA B Pa3Hhle NIepUOAH! (11aphb,
MMIIepaTop, reHepaIbHEIM ceKpeTaphb, IPe3uAeHT U T.4.). Hapox eme
[0 HACTOAINEro BpeMeH! pacCMaTPHBaeT BEPXOBHYIO BJIACTh KaK
CHUTY, CIIOCOGHYIO NepeyCTPOUTE 00IIEecTBO.

Heob6xoa1Mo DIpA3HATE, YTO BJIACTH OCO3HAJIA HEOOXOMUMOCTE CTPO-
HTb MPa’kKZaHCKOe 06mecTBo. 3TO IPOMUCXOAUT B pe3yJbTaTe M3Me-
HeHHUA CO3HAHWSA JIMYHOCTEH, U3 KOTOPHIX BJIACTh COCTOUT. OCHOBRI
3THX M3MeHeHMi 1 3ay10)KeHbl B KoHCTHTYIMH, YTOORI MMeTE 3a/a-
Yy ¥ IepCIeKTUBEI Pa3BUTHA MPAXKAAHCKOro 00IIecTBa.

PaccMaTpuBas KONCTHTYIIMOHHEIE OCHOBEI IPaskJAHCKOT'O OBIIIe-
crBa B Poccuiickoit @emepanuu, mpexae Bcero ciegyer o6paTuTb
BHUMAaHHe Ha HODMEI, DEryJIMpYIOlIe OCHOBbI 9KOHOMUYECKOM CHC-
TEMEL.

Koucrurynusa PO (cr. 8) ycranaBanBaeT pasHoo6pas3Hbie (POPMEI
COGCTBEHHOCTH, PABHEIM 00pa3oM 3aIuInas ux.

E)cnoam KOHCTHUTYIMOHHOT'O CTPOS 3aKPEIISIOT BaXKHeMIIIne Xa-
PaKTEPHUCTHKM POCCUICKOro rocyAapcTBa KaK AeMOKPaTH4YecKoro,
¢denepaTHBHOIO ¥ MPAaBOBOT'0O I'OCYJapCTBa C PECITyOJINKAaHCKOM (op-
MOt npaBaeHus (CT. 1); yCTaHABIMBAIOT HCTOYHHUK rOCYapCTBEH-
HOIi BJIaCTH, IPMHIIMII HeAeJIMMOCTH CyBepPeHHTeTa 1 BrICIIKe Gop-
MBI OCYIIeCTBJIeH!A Hapo#oBaacTus (cT. 3); GopMyIHpPYIOT Hauaga
tdexepaTuBHOrO yerpoiictsa (cT 4—5); onpeneaA0T B3aMMOOTHOLIe-
HHA rpakAaH, rOCy[apcTBa 1 00ImecTBa ¢ 3aKpellJIieHNeM IPHOPHTe-
Ta YeJIOBeKa, ero mpas u cBoboz (ctT. 2). PaBHrIM 00pa3oM 3akperLis-
JOTCS ¥ MHBIe KOHCTHUTYIMOHHEIE [TOJIOXKEeHMs: mpu3Hanue PO conu-
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QJIBHBIM FOCYAapCTBOM (CT. 7); rapaHTHMPOBaHME CUCTEMEI MECTHOI'O
camoymnpasieHus (ct. 12); cBeTckuMii xapakTep rocyzapcersa (cr. 14);
3a60Ta 0 MPUPOAHEIX PeCypcax KaK OCHOBHI KM3HEAeATEeNbHOCTH
HapogoB Poccuu (1. 1 cr. 9). I''taBa 06 ocHOBaxX KOHCTHTYIIMOHHOT'O
CTpOs1, TAKMM 00pa3oM, COCTaBJIsieT IEPBUYHYIO OCHOBOIIOIATAIOLIYIO
HOpDMAaTHBHYIO 6a3y Bcex noJoxkennit Koucrurynuu PO, scero re-
KYIIero ¥ KOHCTUTYLIHOHHOTO 3a.rconona’ren:bc'r35_&

JeMoKpaTHUYeCKOe IPaBOBOE roCyAapCcTBO — 3TO O6IIECTBO CBO-
GOHBIX, MOJHOIIPABHEIX IPAsKAaH, 00JafalolMIMX HeOTUYKAaeMbEIMH,
eCTeCTBEHHBLIMY IIPaBaMM U PeabHO YYACTBYIOIIUX B AeJaxX rocy-
napcrBa. Takoe rocyaapcTBo XapakTepuayercs, Mpexae BCero, TeM,
4TO B HEM YeJIOBEK, ero JOCTOMHCTBO, IIpaBa X CBOGOAL! YTBEpIiKaa-
IOTCA B KaYeCTBe BRICIINX (OCHOBHEIX) LIEHHOCTEH C BOIJIOMKEHHUEM TP
JTOM Ha MOCYAAPCTBO KOHCTUTYIIMOHHOM 00sI3aHHOCTH UX IIPU3HAHUS,
OCYIIeCTBJICHUS U 3aIIUTHI, IPHYEeM JUIHOCTH, U3 KOTOPEIX GopMH-
PYIOTCA CTPYKTYPEI FOCYAapCTBa, 3TO OCO3HAIOT X XOTAT 3TOrO.

KoHCcTUTYIIOHHOE 3aKpellIeHNe HapOAOBJIACTHA B KayecTBe OC-
HOBHI POCCHIfCKOro 00miecTBa ¢ pa3BepThHIBAHNEM CHCTEMEI IOJIUTH-
YeCKHX, OPraHM3alMOHHEIX M IIDaBOBLEIX FADaHTUI — OJHA U3 CY-
LIECTBEHHBIX OTIMYHTENbHEIX YepT Korcturynumn P®d. locyaapcTBeH-
Hasl BJIACTh He MOJKeT OhITh CAMOCTOATE/IbHA ¥ He3aBUCHMa OT Hapoaa,
MOCKOJILKY OHA IIPHU3BaHa OCYIEeCTBIATDH €ro COBOKYIIHYIO BOJIO ¥
uHTepechl. OXHOI M3 UIE0IOrNYeCKNX YCTaHOBOK HeJaJIeKoro Ipo-
IUIOro OBLIO YTBepXKAeHMe, YTO BJACTh IPHHAMJIEXKHUT HADOAY,
a peaJIbHO ee OCYIOeCTBJIAJa NapTUHHO-NoANTHYecKasd aauTa. Jlo-
CTYII K 3TOH BJACTH ompejeiscs npuHamiexHoctsio kK KIICC,
YyeM 3aKpeliaiach BIIOTh 40 1991 r. monurudeckasi IPUBUJIIErUA
OJHOI DAapTHH Ha yIpaBJjieHHe cTpaHoii. U ato HensberxHO NpUBOAU-
JIO K YTBEPIKAEHUIO araJIATapHOro rocyaapcrba. MckaounTeI5HO
Ba)KHBIM IS YTBEPXKAEHUA HApoJoBIacTusd B Poccun ABIAIOTCA KOH-
CTUTYLIMOHHEIE [IOJIOXKEeHH O HeAOMYCTUMOCTH IPHUCBOEHUS KeM-JI00
(byHKLIMH BepXOBHOI cyBepeHHOI! BiaacTH (11. 4 cr. 3). OgHako Henb3a
YTBEPXAaTh, 4To ¢ npuHATHeM Koncrutyuu PP 1993 r. Hapogo-
BJIACTHE POYHO YKOPEHMUJIOCH B cTpaHe. Eme Jo/kHO MpoiiTi HeMa-
JIO BpEMEHH, KOI'la YeJI0BEK, BOCIIMTAHHKIA B HOBBIX YCJIOBHSAX, MOM-
MeT, YTO OH ¥ eCTh BJIACTD, 4 He YUHOBHMKHU Ha PA3JIMYHBIX JOJIXK-
HOCTAX, ITyCTh Aa’Ke Ha BLIGOPHEIX. BocmuTanue 3Toro 4yBCTBa OYeHb
CJIOJKHAA U AIUTEJbHAA 3afaya.

4. 3ak. 418
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3akpenuasa opraHM3amuio rocyxapcTBeHHOM Biaactu, KorcrH-
TynuAa PP B paMKax nmapjaMeHTapHO-OPe3UAEHTCKOM pecryOiu-
KH yuYpe)XJaeT Mpe3uJeHTCKYI0 BJacTh KaKk HamubGosee mpuemJie-
MYIO B YCJIOBUAX MeONOJUTHUECKOTO ImonoxeHua Poceuu. IIpesu-
et PP — He TONBKO CMMBOJI eIMHCTBA HALIMM, HO X TapaHT obIre-
CTBEHHO-IIOJIUTHYECKOM CTabUIbHOCTH, eAMHCTBA M TEDPUTOPHAIIb-
HOI IEeJIOCTHOCTH CTPaHbl. XapaKTepHEIM IPH 3TOM ABJISAETCA pas-
BHTHE DapJaMeHTCKO JeMOKpATHH KaK OJHOI'0 U3 OyTel YTBepK-
JleHH s [TPaBOBOM roCyAapCTBEHHOCTH.

Ha KOHCTUTYIHMOHHOM YPOBHE 3aKPEMIATCA OCHOBHEIE [EMO-
KpaTHYecKHe NPMHIUOE OPraHU3anuu ¥ GYHKIUMOHMPOBAHMUA I'0-
CYAapCTBEHHOM BJIACTH — YYaCTUA IPaXKAaH B yOpaBIeHUM JeJIaMu
rocymapcrsa (cT. 3, 32 u ap.), pasgenenus siaacreii (cr. 10), uzeo-
JIOTHYECKOTr0 M MOJMTHYECKOro mitopaiusma (cr. 13), obecmeunna-
IoIMe HeoOXOAUMYIO M Har6oJlee HOJHYIO peaju3alnuio HapoAoBJa-
CTHA, a BMecTe ¢ 3TUM — M 3bdekTUBHOCTD yIpaBiaeHUdA o6Iiie-
crBoM. OTMedeHHBIE BEHIIIE OPHUHIMIIE! 3aIIUIeHbE] He TOJbKO
ITPOBO3rJallleHUeM MX B KaYeCTBe COCTABHOM YaCTH KOHCTUTYI[UOH-
HOTO CTPOA, HO ¥ COOTBETCTBYIOIIMMM rapantusamu. Haopumep,
0 CAaMOCTOATEJILHOCTH X B3aWMOZENCTBUM BeTBei rocyfapCTBEHHOMK
BJIaCTH, O PABHOM IIpaBe I'pa)XJaH Ha JOCTYO K roCyAapCTBEHHOM
(MyHHIMOATLHOIR) CTyK0e, 0 He3aBUCHMOCTH cyeil u T.x. OHM obec-
NeYHUBAIOTCA TaKKe KOHCTUTYIIMOHHBIM, CYyAe6HEIM KOHTPOJIEM IO
BOIIPOCaM 3aKOHHOCTH, IDUHUMAaEMBIX Ha BCeX YPOBHAX yOpasJe-
HHUA PeLIeHnH.

KoHCTHUTYIHOHHOE 3aKpenJeHre Ue0JOTHYEeCKOTO M MOJIUTHYe-
CKOT0 IIIOPaJIN3Ma, OPef0OCTaBIAA rPpaXKAaHaM CBOGOLY MOJIMTHYE-
CKHUX ZeHMCTBHUi, IpeAyCMaTpPHUBaeT OpefieIeHHEIe OrPAHUYEHUSA B
peaJM3alMy JAHHOTO MpHUHIKMNA. [[J1s 3aIUTEI HHTEpeCcoB o61IecTsa
BBOJATCSA OrPaHUYEHUA B OTHOILIIEHMH TeX OOIIIeCTBEHHEIX 00'beuHe-
HHUM, IeJH U IefcTBUA KOTOPHIX HaNpaBJieHsl Ha HaCHJIbCTBEHHOE
HM3MeHeHHe OCHOB KOHCTUTYIIMOHHOI'O CTPOsI, HapyllleHUe IeJIOCTHO-
ctu Poccuiickoii @enepanuu, moapsB 6€301aCHOCTH rOCyAapCTBa,
co3gaHue BOOPYKeHHBIX GopMHDOBaHMI, pa3)KUraHHEe COUANILHOIM,
PacoBoii, HAMOHAJILHOM U PeJUruo3Hoi po3nu (1. 5 cr. 13), uTo
ansa Poccuu ocoGeHHO aKTyaIbHO.

Koncrutrynusa PP sakpenuser cyBeperurer Poccuiickoit @epe-
panMu KaKk BepXOBEHCTBO, OJHOTY M eJMHCTBO ['OCyLapCTBeHHOM
BJIACTH.
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TpagUIMOHHO B CYBEPEeHUTETE PA3IHYAIOT TPDH ero COCTaBISAI0-
mue: HapOAHBIM, HAIIMOHAJIBHEINA U M'OCYAAaPCTBEHHBINH CYyBePEeHUTET.
Hapodnblii cyeeperumem BHIPAXKAeT BEPXOBHYIO OJIMTHYECKYIO BOJIIO
HapoJa; HayUOHAAbHbL — IPaBO HAUMI HAa CaMOOIIpeJiesieHue, CO-
3aHHe CAMOCTOATENbHEIX JIH60 B pAMKaX COAPYKECTBA HALIMOHAIb-
HO-TOCYAapCTBeHHKIX 06pa3oBanuMil; 2zocydapcmeentblii cyeeperu-
mem — 3mo BOILJIOLIeHNE HE3aBUCUMOCTH X CAMOCTOATEILHOCTH I'o-
CyZapCTBeHHOI BJIACTH BHYTDM CTPAHBI, a TaK¥Ke B chepe MexIy-
HapOAHBIX, MEXKI'OCYJapCTBEeHHBIX OTHOIIeHM. IIpakTKa peainsa-
LMK CyBepPEHHUTETA OTPHUIIAeT ero abCoMIOTHRIN XapaKTep, AOIMycKas
olpejieJIeHHble OrpaHUYIEeHUs, CBA3aHHEIE BOIIPOCAMM BOMHEI M MUDa,
¢ obecrieuenueM 6e30MaCHOCTH, C 3allIUTOM IIPAB YeJoBeKa, C CoCy-
LIIeCTBOBaHMEM Pa3JIMYHBIX CTPAaH M HAPOAOB, HO 3TH OTPaHUYEHHUS
BBITEKAIOT U3 O6IIIeNPU3HAHHBIX IPUHIUNOB KOHCTUTYIIHOHHOTO M
MeKIyHAPO/(HOr0 IpaBa.

3akpenuasa pemepaTUBHOE yeTPOiicTBO Poccuu B KayecTBe OCHO-
BOIIOJIaraoINero IPUHIMOA ee KOHCTUTYIHOHHOTO cTpod (cr. 1),
Koncrurynua P® B nocmpoenuu gpedeparusma ucxodum u3 npuH-
yuna He KOHCMUMYyLOHHO-002080DHOL, @ KOHCMUMYYUOHHOU (e-
Jepanuu. [Ipu atom denepanusm B Poccuu ocHOBEIBaeTCA Ha rocy-
JapCTBEHHOH U TePPUTOPHAILHOM ee IIeJIOCTHOCTH, PABHOIIPABUH U
caMoonpefesieHHH HapOAOB, eTUHCTBE CUCTEMBI I'OCYyAaPCTBEHHOM
BJIACTH C PasrpaHUYeHHeM IIPEAMETOB BeleHUA U OJTHOMOYMIT MEX,Ty
rocynapcTBeHHEIMU opraHamu Megepanuu u ee cy6bexkroB. Mero-
PHYECKH CJIOXKMBIIAACA MHOTOHAIIMOHAJIBLHOCThL CTPAHKI 06YCIIOB-
JIMBaeT TO 06CTOATENLCTBO, YTO cyBepeHHO# o Koncturyuuu PO
ABJIAETCA BOJIS MHOIOHAIMOHAJIbHOro Hapoxa Poccun (m. 1 cr. 3).

denepaTuBHOE YCTPOMCTBO Poccuu MCXoauT U3 IpaBa HapoOAOB
Ha caMoomnpejeseHre, OJHAKO 3TO IPAaBO PeaJIM3yeTCsI C y4eTOM OIl-
PeleJIeHHBIX MeKIYHAPOXHO-IIPABOBBIX, KOHCTUTYIIMOHHBIX [TOJIOMKE-
HMI, HICTOPHYECKHUX M JPYTHMX YCJIOBUI, HAIIpUMED, B CIIy4yae JUCK-
PUMMHAIMH, YTHETEHUA MM FreHoluAa Hapoga. IIpurnun dexnepa-
JM3Ma — 3TO He TOJBKO chepa MeHHAYUOHALbHbLX, HO U 6ceX
dKOHOMUYecKUX, 0YxX08HbIX U noAumMUuYeckux oTHOmMeRU. [laHHOE
06CTOATEILCTBO IIPH MHOI'OBEKOBO# OOIIIHOCTH HapOZOB, COBMECTHOM
IIPOYKUBAHUH, BeJICHUM X03AiICTBa, COXPaHEHWH HAIlMOHAIBHEIX A3KI-
KOB, KYJbTYDHl X TPagMI[MK CO34AJI0 DAL YHUKAJIBHEIX (aKTOPOB

! Koncrurynusa Poccuiickoit ®enepanun. Hay4Ho-npaKkTHdecknii KoM-
MeHTapuit. — M.: FOpucrs, 1997. C. 101.

4*
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POCCHMIACKOr0 FOCYAAPCTBa, KOTOPhIE He MTO3BOJIAIOT CBOAUTEH CAMOOTI-
peieleHHe HapOLOB TOJBKO K MX IIpaBy Ha OTHAeJIeHHe, Ha BRIXOZ U3
Poccuu, kaKk MHOTAA JyMAaIOT MJIX JeJalOoT BUA, YTO AYMAIOT, HEKO-
TODHIE «CJIHMILKOM YeCTONIOGMBLIE» MOTUTHKH HALIMOHAJIBHBIX pec-
ny6JIuK, Ipecaenys CBOeKOphICTHLIE HHTepeckl. Ilonoxxerus Ipe-
aMOybl KOHCTUTYLIMM 0 COXpPaHeHMH HCTOPHUYECKH CJIOKHUBLIEroCH
rocyapcTBeHHOro efuHCTBa Poccuy oTpaskaroT cTpeMyIeHre HapoAa
He JOIIYCTHUTH OcjiabiieHus, a TeM GoJree paspyleHus 1 pactaga Poc-
cuiicKkoro rocygapcrBa. «He Gesyaep:kHas cyBepeHM3alusA, a Ha-
NIPOTHB, MHTErpanuA HallMOHAILHO-T'OCYAapCTBEHHRIX 00pa30oBaHMi
B Pa3JIMYHOIO poJa COAPY?KeCTBa ¥ COI03bI CTAHOBUTCA B COBpEMEH-
HBIX YCJIOBUAX ONpeesAiolleil TeHAeHIIei MUPOBOro reoNoIUTH -
YeCKOro IIpolieccas.

degepaTuBHOE ycTpOoiicTBO Poccuiickoii @enepanun o6beAMHAET
B Ka4YeCTBe CAMOCTOSTEILHEIX ee CyO'BEKTOB PeCITyO/IMKH (HAllMOHAIh-
HO-TOCYJapcTBeHHbIe 06pa3oBaHudA), Kpad, 001acT 1 ropoja dexe-
PaIBLHOrO 3HaYEHU A (TePPUTOPHAILHEIE 00Pa30BAHUA) M ABTOHOMHEIE
ob6pa3oBaHMs (ABTOHOMHAasA 00J1aCTh, aBTOHOMHEIE OKpyTa) (cT. 65).
KoHCTHTYIIMOHHO pasrpaHUYeHs! [IPeAMeTh BeIeHUsA ¥ IOTHOMOYHUS
mexxy Penepanueil 1 ee cy6beKTaMu. 3TO pa3rpaHUYeHUE OCyIIe-
CTBJIAAETCS OTHECEHHEM OZHMX MOJHOMOYMI K HCKJIIOYUTEILHOMY
Begenuto Pexepanum (cr. 71), APYrUX — K COBMECTHOMY BeAECHHUIO
Degeparium 1 ee CyO'beKTOB (CT. 72), TpeTbHMX — K BeZeHHIO CyObeK-
ToB Penepanum (cr. 73).

ITogniTOxKMBasA BRIMIECKA3aHHOE, MOXKHO C YBEPEHHOCTBIO CKa-
3aTh, YTO B YCJIOBUAX PAa3BMBAIOIIEr0CA MPaKIAHCKOro 00IIecTsa B
Poccun, ni060it Hapos MoXkeT HailT GOpPMY CBOero caMoBhIpalKe-
HUA 4 pa3BUTHUA B paMKax dexepanuu 6e3 HeO6XOAMMOCTH CTPOUTH
CcyBepeHHoOe rocynapcrso. B exuHCTBe cHila, BO3MOXKHOCTB CBOGO-
HOM 3KOHOMHYECKOM HHTEerpaluy U COIMAILHOr0 Pa3BUTUA rocy-
nmapcrsa. Basosrrii 3akon (KoHctutyua PP 1993) npososraaiaer
Poccuiickyro Pegepanuio COMAIbHEIM IOCyJapCTBOM, IIOJHUTHKA
KOTOPOro HanpaBJieHa Ha CO3JaHue YCJI0BHIL, 06ecIeYnBAaIOIIUX H0-
CTONHYIO YXM3HBb U CBOOOZHOE Da3BUTHE UesoBeKa (cT. 7).

Poccuiickoe, kak U J000e Jpyroe aeMOKpaTHYECKH DPasBHTOE
rocyZapcTBO, OIPHU3BaHO 00eCIIeYUTh MUD, MPaXKAAaHCKOE Corjlacue u
6xaromoJsryuyue obiecrsa. IMeHHO MO3TOMY IoCyZapCTBO XapaKTe-
pH3yeTcA He TOJBKO B KayecTBe MOJUTHYECKOro, HO M COLMAILHOTO
yupesxaeRus. Uaeansl U uiien rocyapcTasa He MOryT OLITH peasH-
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30BaHBI BHE JaHHOM 9KOHOMHYECKOMH M HOJHUTHYECKON pealbHOCTH.
KcraTu rosops, yKasaHHadA BhlIlle KOHCTUTYLHOHHAA HOPMA He OT-
JHUYaeTCA COUMAILHBIM, JOCTATOYHO GoraTeiM copep xkanueM. IToaro-
MY B Heif HeT YKa3aHHuA Ha JOCTHIKeHHMe TaKOro YKM3HEHHOro YPOBHS
Hapo/a, KOTOPKIA 0TBEYaeT COBPEMEHHBIM YCIOBHUAM IIUBILITA3AIHHN.

3akpeniAs OCHOBLI KOHCTUTYIMOHHOTO cTpod, KoncTutynua PD
MMeeT BBICIIYIO I0PHUAUYECKYIO CHIY, UTO ABJIAETCA OTPaKeHHeM
TaKOro ee KayecTBa, KaKk BepxoBeHCTBO KoncTurynuu. Bee 3akoHE
¥ HOPDMaTHBHBIE aKThI, IPHHHUMaeMble Ha (eJepabHOM YPOBHe,
cy6bekramu Degepalu ¥ opraHaMH MeCTHOrO caMOyIIpaBJeHU,
JOJIXKHEI CTPOro cooTBeTcTBoBaTh KoHctuTynuu. Jlro6as HopMa mpa-
Ba, KOTOpas BXOAUT B IPOTHBOPeYMe C OCHOBAMU KOHCTHTYIIMOHHO-
T'O CTPOS, IPU3HAETCHA AaHTUKOHCTUTYIIMOHHOM, He3aBUCHMO OT TOTO,
MIET X pe4db 06 IKOHOMHUUYECKHUX, COLHUAIbHEIX MJIHM MOJIUTHYECKHX
OTHOIIIEHUAX, B3BAUMOOTHOIIIEHUAX I'pa’kiaH, rocyAapcTBa u oO1e-
cTBa. ITH KOHCTUTYLIHOHHBIE MTOJI0KEHUA UMEIOT 0ocoboe 3HAUEHME
IJIST BCeit CUCTEMEI IIPaBOTBOPYECTBA, 4 B PABHOM Mepe M JJIs IpaBo-
TIPMMEHHUTEIbHOM AeATeJILHOCTH r'oCyAapCTBa.

TpaguIMOHHO KOHCTUTYIIMOHHLIM CTPOi OGIIecTBa CKJIaAbIBAEeT-
cs He ToJbKO U3 KOHCTHTYIMHK, HO M M3 CHCTEMbI KOHCTUTYIIHUOH-
HBIX 3aKOHOB, KOTOphle KOHKPETH3UPYIOT M Pa3BUBAIOT HOPMHEI K
NPUHLIMILI, 3aKkpenieHHble B Koncturynun. Ha ocHoBe zeiicTByio-
meit Korcturynun PP nmpeAcTouT NpUHATH LB paf degepaib-
HEIX KOHCTUTYIIHOHHBIX 3aKOHOB C I[€JIBIO JaJILHEHIIIero pa3suTH s
¥ yriryOJIeHUA MPOLECCOB ITIOCTPOEHUS JeEMOKDPATHYECKOT'0 IPAaBOBO-
r'o rocyAapcTsa cpegu Hux. Peainusys OpaBoBoM MeXaHU3M, 3TH 3a-
KoHuI BMecTe ¢ Koncrurynueit P 6yayT HafeskHo paboraTh Ha He-
06paTUMOCTh MPOLECCOB JeMOKPATHYEeCKOr'o 0GHOBJIEHUA U IIpe-
o0pa3oBaHMA POCCHUICKOTrO 00IIecTsa.

Cornacuo Korcerutyuumn PO, ofmenpu3HaHEble MPUHIIMIIEL U HOP-
MBI MeXIYHApPOAHOro (ITyO/IIMYHOro) IIpaBa, a PAaBHO M 3aKJII0YaeMble
MeKIYHapPOLHO-IIPABOBRIE JOTOBOPEHI ABJISIOTCA HEOTHEeMJIEMOH Yac-
TBIO IMpaBoBoi cucTeMul Poccrm, yTo nmpuobperaeT 3HaYeHMe He TOIBKO
[UIA peryIMpOBaHUs BHYTPHUIOCYAAPCTBEHHEIX (IpaskAaHCKO-IPaBo-
BRIX, TPYAOBEIX, YI'OJIOBHAIX M T.X.) OTHOLIEHMI, HO M BCEro pa3Bu-
THUA HAIIMOHAJIHHOI'O [IpaBa.

Korcruryuusa PP sinsaerca JOKYMEeHTOM IIePEXOAHOI0 IIepHoAa.
C ee npuHATHEM ellle He 3aBepIlleHo GOPMHPOBaHIE KOHCTUTYIIMOH-
Horo ctpos B Poccun. IToaroMy yTBep:kaeHUe 00LIede10BeYeCKUX,
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ryMaHUCTHYECKHUX MAEaJIOB, COIIMAIHLHOT0 K IPABOBOr0 rOCyAapCTBa,
00IIIeHAIIMOHAILHOI HAeH CTAHYT MIaBHLEIMM CJIaraeMbIMM KOHCTH-
TYLIMOHHO-IPABOBOr0 Pa3BUTHA, GOPMUPOBAHMSA I'DAKILAHCKOrO 00-
mecTBa B Poccuu, ero yKpenjeHus, a TaKKe KOHCTUTYIIMOHHOrO
obopMIeHHdA, yYuTEIBaA ocoberHocTH Poccuu Ha 3TOM 1MyTH, CBSI-
3aHHEIE C ee HAllMOHAJIbHEIM COCTABOM M MeONOJMTHYECKUMH HHTe-
pecaMu kak B EBpone, Tak u B Asuu. Poccuss — EBpasuiickas crpa-
HAa, X He CYUTAThLCA C 3TMM HeBO3MOKHO. Baanc Mexay uHTepeca-
mu 3anaga u BocToka oueHb XpYIIOK, a 3TO HajaraeT Ha Poccuio
JOIIOJIHUTEIbHEIE 33Ja4Yi, KOTOPEIE CMOJKET PEILMTE TOJILKO OHA caMa.



masa 3

KoHcTutyyuoHHoe npaso

3.1. Koxcrutyuua Poccuiickon ®epepaumm —
6a30BbIN 3aKOH rocyaapcTea

KoHcTuTynusa asadercs arpubyToM rocyzapcersa. B macrosmee
BpeMs B Mupe geiictByeT 6osiee 200 KOHCTUTYLMI (C YUETOM HCTO-
PUUYECKOro OIBITa KOHCTUTYIHOHAJIM3MA UX 3HAYUTEJIbHO Gonle),
oxHa u3 KoTopuix — Koncrurynusa Poccuu. KoneTurynusa asaser-
¢Sl OCHOBHEIM HCTOYHMKOM KOHCTHTYIIMOHHOI'O IIPaBa, MOCKOJBKY
B JAHHOM aKTe YCTAaHABIMBAIOTCA OPABOBLIE HOPMEI OOIIIEro Xapak-
Tepa, ONOCPeRyIOLINEe BCe POCCUIICKoe 3aKOHOAaTeabcTBO: KoHcTH-
Tynusa PM uMeeT BEpXOBEHCTBO HAa BCeil TEDPUTOPHM CTPAHHI (4. 2
cT. 4).

KoncTurynus npefcrasiiser co60il HOpMaTUBHEIH ITPABOBOI aKT,
MMeIOIIMIl BEICHIYIO IOPUAMYECKYIO CHIY, PEryJUpPYIOIMHA OTHO-
LIeHU A, BO3HUKAIOIHe MeX Y YeJoBeKoM (06IIeCTBOM) M rocyaap-
CTBOM, a TaKJKe YCTaHABIMBAIOIINH OCHOBEI OPraHM3aI[MH CAMOTO
rocygapcrsa. Mcxons u3 3TOoro, MOXKHO 3aKJII0YUTh, UTO IPHUOPH-
TeTHAs eJb KOHCTUTYLIMH CBA3aHa C OrpaHHYeHHeM IIPOU3BoJia my6-
JIMYHOM BJIACTH B OTHOLIEHHMH PaB MU cBOGOJ JIUL, HAXOAAMIUXCSA
noj ropucauknueit Poccuu.

Heitcreyromasn Koneruryuusa Poccuiickoit @enepanuu 6u11a Ipu-
HATA BCEHAPOAHLIM rojgocosaHueM 12 gexabpa 1993 r. Ormerum,
4T0 OopMATLHEL ONKIT KOHCTUTYIMOHAaIU3Ma B Poccuu Hayasesa ¢
10 urons 1918 r., korza 6u1na npuaaTa nepsas Korerurynusa (Oc-
HOBHOI1 3aK0H) cyBepeHHO# Poccun. C rex mop B Poccuu 6bu1H pu-
HATEI KOHCTATYUMHK 11 mas 1925 r., 21 aasapa 1937 r., 12 anpensa
1978 r. B nmocaenmioio Koucrurynuio PO B reuenue 1989—1992 rr.
6nL110 BHeceHO 6oJiee 300 MOIIPaBOK, UTO M3MEHWIO He TOJLKO ee «OyK-
BY», HO M «AyX». J[laHHOE 06CTOATEILCTBO O3BOIAET CAEIaTh BEIBOJ,
4yT0 B Poccuu 6LLIIO He IATH, a IeCTh KOHCTUTYILHIA.
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Koncrurynus PP xapakTepusyeTcs comepKaTeIbHOM IMPOTOM
YCTaHOBJICHHEIX B HEil HOPM, KOTOPLIMH OXBATLIBAIOTCA [TOJTUTHYE-
CKHe, 9JKOHOMUYECKHe, COllMaJbHbIe, TYXOBHEIE OTHOILIEHH .

Korcrurynusa Poccuiickoit @egepaniuu uMeeT BEICIIYIO IOPUIH-
YeCKYI0 CHJIY, IpAMOoe AeHCTBHE U IPUMEeHseTCs Ha Bceil TeppuTo-
puu Poccuu, uto ycraroBJIeHO camoii KoHcTuTynueit. 3akoHBl U
NpaBOBLIE AKThI, IPUHMMaeMule B Poccun, He JOJKHEI IPOTHBOpE-
uyuth KorcTuTynuu Poceniickoit Pegepanuu (4. 1 cr. 15).

BepxoBeHCTBO KOHCTUTYIIMM 03HAYAET, YTO OHA ABJIAETCA aKTOM
HauBhICIIeH IOPUANIECKOM CHUIILI, €6 HOPMEI ABJISIOTCA OCHOBOIIOJIA-
rarolMM HCTOYHMKOM He TOJbKO KOHCTUTYIIMOHHOI'O IpaBa, HO U
JAPYTHX OoTpacJjeii fpaBa — Irpa’kJaHCKOro, aAMHUHUCTPATUBHOIO M
Jp.; TEKyIIue 3aKOHKI M APYr¥e HOPMAaTHUBHEIE AKTHI JOKHEI IPH-
HUMAThCA TOJIBKO YKa3aHHBIMM B KOHCTUTYIIMH I'OCYAapPCTBEHHRIMM
OpraHaMH M COOTBETCTBOBATE eif; FOCyfapCTBEHHEIE OPraHbI, OPraHbl
MECTHOT'O CaMOyIpaBJIeHHUs, JOTKHOCTHEIE JTHUIA, FPaXKJaHe U UX
o0 beauHeHuA 06A3aHEI COOIIONATh KOHCTUTYIUIO.

BepxosencTBo KorcTUTyMu B TpaBoBoit cucteMe Poccum obec-
eYyrBaeTCa cOelMaabHBIM MEXaHM3MOM €€ peaIU3alui U OXPaHkI.
Bonpocamu o6ecrieueHENA KOHCTUTYIIMOHHOCTH 3a8KOHOB M JPYTHX
HOPMAaTHBHO-IIPABOBEIX AKTOB, TOJKOBAHUS KOHCTHTYI{MOHHEIX IT0-
noxenuit sapumMaerca Koncrurynuonusiit Cyn PP (cr. 125 Kon-
ctuTynuu PD).

Teopusi KOHCTUTYOUH Npuberaer K TAaKOMY METOAY ee H3yde-
HHS, KaK KJaccuPUKaLMs, KOTOPHIH [T03BOJISET OXaPAKTEpHU30BATh
IaHHBI HOPMaTHBHO-IIPABOBOI aKT B Pa3JIMYHEIX pakypcax. Tak,
10 IPOHCXOXKAEHHUIO Pa3IMYalOT KOHCTUTYIHUM OKTPOMPOBAHHEIE
(mapoBaHHEIE) K YCTAHOBJIEHHEIE BoJeil Hapoxaa. JleiicTByroias poc-
cuiickasg KoHCTHTYuA OpHUHEATA B IOPALKE BCEHAPOLHOT'0 r'oJI0Co-
BaHudA. CiregoBaTesIbHO, yCTAHOBJIEHHEIE B HEil HOPDMEI BEICTYIIAIOT
Kak ¢opMa BOIJIOIIEHUA IrOCYAapCTBEHHOM BOMM HAPOAa; B Heil B
IOpHANYECKOL popMe yCTaHABIUBAIOTCA IeJIM, KOTOPLIE Epe Co-
6oit craBuUT O6IIIECTBO, ¥ OPHUHIIMIILI €r0 OPraHU3anHMK U JKU3He-
gesaTeabHOCTH. [Io efMHCTBY JOKYMeHTa pasiIHyaioT Koduguyupo-
8aHHble U HekoduduyuposarnHbie (HanpuMmep, B Benuxkobpuranum)
KoHCTUTYyOUuH. Poccuiickas KoHcTUTYIMA ABNAeTCA KOAUPHULIIUDO-
BaH- HOM, IOCKOJILKY IIPe/ICTaBJIAET CO00i eIMHEIA HOPpMaTHBHO-IIpa-
BOBOM aKT.
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IIpuraTo kaaccudUUIUPOBATE KOHCTUTYIIMH 110 IOPAAKY BHECe-
HHUS B HUX U3MeHeHUI M nonpaBoK. C 3THX MO3MIHUI pa3IuyaroT
zufkue (He mpexycMaTpUBalolie 0co60ro mopAgKa H3MEeHEeHUA) U
Jcecmixue (IpexyCMaTPUBAIOLINE CTPOrHil MOPALOK CBOEro U3MeHe-
uusa). Korcrurynua P® 1993 roga xapakTepHU3yeTcs KaK KecT-
Kas, IIOCKOJIbKY ee IJIaBa 9 mocBAleHa KOHCTUTYIHOHHLIM ONpaB-
kaM U nepecmorpy KoHceruryuuu. Tak, nososxenus raas 1, 2 u 9
Koncrurynuu PP He MoryT GuITh mepecMoTpeHBl PegepalbHEIM
CoGpanuem. Eciiu mpefosxeHne 0 mepecMOTpe OJIOKeHUH Ha3BaH-
HBIX rJI1aB GyfeT MOALepIKaHo 3/, 5 [OZIOCOB OT OGILIETO YKCJIA WICHOB
CoBera ®egepanuu 1 genyratos ['ocyzapcrBeHHO JIyME1, TO B €O-
OTBETCTBMH C (pefiePATLHEIM KOHCTUTYIIMOHHEIM 3aKOHOM CO3LIBAET-
ca KoactutyuuorHoe Co6parue. K coxxanenuio, JaHHEIHA 3aK0H 0
cux nop He npuHAT. KoHcTUTynmonHOoe Cobpanue 160 moATBEpXK-
naeT Hem3MeHHOCTh KoncTutynuu PO, 6o paspabaTeIBaeT IPOeKT
HOBOI Korcturynun PP, KoTophIi NPpHHUMaeTCA 2/ 3 TOJIOCOB OT
ob1rero yucaa yieHoB Koucruryiunonnoro CobpaHms, MM BLIHOCUT-
csl Ha BCeHapoAHoe rojiocoBaHue. B mociegueM ciy4ae [ OPUHS-
tua Korctutynuu PP Tpebyerca Gosiee TOJOBMHEL I'0JIOCOB H36HMpa-
Teseil, IPUHABIINX y4acTHe B FOJOCOBAHMHU, [IPH YCIOBUHM, YTO B
HeM IPUHAJO y4acTHe 6ojiee IOJOBUHEI u3duparteneii (cT. 135).

TTonpasku k riaasam 3—8 Korcturyuuu PP npurMMaioTCA B I0-
PAAKe, OpeyCMOTPEHHOM JJIA NPHUHATHA (eAepalbHOrO KOHCTUTY-
uuoHHOro 3akoHa (cr. 108 Koncrurynuu PP), u BcTynaior B cCHIy
TocJie Mx ofoOpeHUs oOpraHaMM 3aKOHOAATeIbHOM BJIaCTH He MeHee
2/, cyomextos P (cr. 136).

MokHO KJIacCHPHUIMPOBATH KOHCTUTYILMH K B 3aBUCHUMOCTH OT
(opMEI rocyRapcTBa: yHumaphble u pedepamuetole; MOHAPXUYECKUE
¥ pecnyOauKancKue; demokpamuyeckue u Helemokpamuyeckue.

KoHCTUTYnMA KaK HOPMaTHBHAIHA IPABOBOM aKT MMeeT B Kave-
CTBe CTPYKTYPHOI efUHUOLI HOPMY ITpaBa. KOHCTHTYIMOHHAA HOD-
Ma HMeeT CBOHM crieM(pUYecKHe YepThl, KOTOPhle BEIPAXKAloTCA He
TOJBbKO B 0c060M mOpsAAKe IPUHATHA, IIepecMOTpa M U3MEeHeHu s,
B BRICIIEl IOPMAUYECKOM cHJle, HO U B COAEPKaHUM (HOPMKI-JIedu-
HunMu (Haapumep, cT. 1), HopMuI-Havana (HaopuMmep, 4. 1 cT. 3),
HOPMEI-IIDHHIIUITEI (HarrpuMep, cT. 10), HopMEI-paBuIIa (HalpuMep,
4. 2 cT. 95).

KoHCTHTYHUA KaK IOPUAUYECKHIT (DeHOMEH CTPOMTCA Ha OCHOBE
PALa IPUHUHUIIOB, KOTOPBIE ACJIATCA Ha NPUHLUNbL NOCMPOeHUA (eAHH-
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CTBO JOKYMEHTA, CTPYKTYPMPOBAaHHOCTh, HEIPOTMBOPEYHUBOCTh, OT-
CYTCTBHE MpPo6esioB, YeTKOCTh U ACHOCTh POPMYJIHUPOBOK M AD.) U
npuHyunbst coleprcamenvhbie (HapogoBIacTHe (CT. 3), CyBepeHHTET
(4. 1 cr. 4), BrICIIasA LIEHHOCThH YeJIOBEKa, ero mpas K ¢Bo6of (cT. 2),
tdenepanuam (cT. 5) u Ap.).

Cy6BeKTH KOHCTUTYLIMOHHO-IIPABOBLIX OTHOIIEHMA OIIpefeIeHb]
camoii Koacturynueit PO. Ux anaimus mo3BoJiAer Kiaccuduipo-
BaTh BCEX YYACTHUKOB KOHCTUTYIMOHHO-IPABOBLIX OTHOIIEHUI HA
conuaibHEle (MHAUBUAYAIbHEIE: HAIIDUMED, YeJIOBEK, MPakJaHuH,
auno 6e3 rpakIaHCTBA) U KOJJIEKTUBHEIE (HanpUMep, HApOJ, Ha-
1M, KOpeHHEIe MAJIOYUCJIeHHEIE HAPOAK!, HAIUOHAIBHEIE MEHBIIINH-
CTBa); OpraHU3alUOHHEIe (ITy0IUYHEIe: HaIIpUMep, TOCyAapCTBO,
cyopexTh Pefepanuu, rocyJapcTBeHHbIE OPTraHbl, OPraHbl MECTHO-
ro caMoyIIpaBJIeHMsA) U 06LIecTBeHHEIe (HalpuMep, o0IeCTBeHHEIe
obbequHeHUA, MpodecCHOHAILHEIE COIO3BI).

Cucrema poccuiickoit KOHCTUTYUMH MOsKeT pacCMaTpPHBAThCA
IBOAKO: C TIO3HIIUN YIIOPAROYEHHOM COBOKYITHOCTH 3JIeMEHTOB (HOD-
MBI, IPUHEIUOL], CYOBEeKTH, QYHKIUHA U T.X.) ¥ C ITO3UIUH CTPYK-
TYpHI (rpeaMby1a, 2 pa3zeia, IePBLIA M3 KOTOPLIX BKJIIOYaeT 9 rias,
137 crareit).

IIpeam6yna — 3T0 BakHaaA yacTh KoHcTuTynun PP, B KoTOpOit
KOHIIEHTPHPOBAaHHO BRIPaXKeHKI 6a30BbIe EHHOCTH, OPMEHTHUPHI Io-
CYZapCTBEHHOI'O CTPOMTEJIbCTBA: MOCYAAPCTBEHHAA LEeIOCTHOCTE, CY-
BepeHHas roCyZapCTBEHHOCTD, HE3hI0IeMOCTh ee JeMOKPATHYeCKOM
OCHOBBI, TPAYKAAHCKHUH MUD M COrJIacHe, IPeeMCTBeHHOCTD IIOKOJIe-
HUI, 7o6po U clIpaBeJIMBOCTh B IP.

Jloruka u3moKeHUs POCCHHACKUX KOHCTUTYLIHOHHEIX HOPM TaKo-
Ba: OCHOBEI KOHCTUTYIIMOHHOTO cTpoA (BKJIIoYaeT 16 crareit); mpaBa
1 cBoGO/IEI UeJIOBeKa M rpajkAaHuHa (BKIo4aeT 48 crareii); dexepa-
THBHOe yCcTpoiicTBo (BKIouaer 15 crareit); [Ipesugent PP (Bkro-
yaer 14 crareit); PegepansHoe Cobpanue (Bkaouaer 16 crareii);
IIpaBurenscTBo PP (BKIIOUaeT 8 crarTeii); cynebHasA BJIAaCTh (BKJIIIO-
yaer 12 crareif); MecTHOe caMoyIipaBjeHue (BKa04aer 4 CTaTbH) U
KOHCTHUTYLMOHHEIE MONPAaBKK U ITlepecMoTp KoHCTHTY MU (BKIIIOYA-
eT 4 cTaTbH).

Pasgen BTopoit — «3aKJI0YUTENBHEIE M NTePEeXOLHBIE MOJI0XKe-
HMSA» — MMeeT He CTaThH, a TYHKTHl, KOTOPHIX — AEBATb.
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3.2. NpaBa 1 cBo60oabl YenoBeKa U rpaXKaaHMHa

IIpaBa u cBOGOAHI YeIOBEKA M MPaXKIAHUHA [IPeACTABJIAIOT cob0it
LeHTPAaNbHLIN KOHCTUTYIMOHHO-IIPABOBOM MHCTHTYT, 3HAYUMOCTE
KOTOPOTO OIpefieJieHa He TOJbKO LeIbI0 POCCHHACKOr0 KOHCTUTYIIU-
oHaJIM3Ma, Ho U cT. 2 Koncturynuu PD: uenosek, ezo npasa u ceo-
600bL A61310MCA BbiCULEll YUEHHOCTbIO, UX NPU3HAKLeE, COONI0eHUe
u 3awuma — o6a3anHnocms zocydapcmea. '

MeToziooriecKn HauboIee BEPHO PACCMATPHBATH KOHCTHTYIIM-
OHHBIe ITPaBa, CBOOOARI M 00A3AHHOCTH C CUCTEMHBIX MMO3UIIMI, ITO-
CKOJIBKY TOJIBKO B CBO€i COBOKYIIHOCTH OHM JaAyT TAKYIO KadecT-
BeHHYI0 XapaKTEepPHUCTHKY IIPABOBOI'0 CTAaTyca JMYHOCTH, KOTOpas
COOTBETCTBYET MeXKIyHAPOAHBEIM CTaHAAPTaM mpas yesoBeka. He cie-
IyeT 3a0BIBaTh U 0 BBAUMHOM KOPPECIIOHAUPOBAHKMH IIPaB U 06s13aH-
HOCTel, YTO TaKKe aKTyaJIU3UPYeT CUCTeMHEIH MMOAXOM K MCCe-
AyeMoMy IpaBoBoMY ()eHOMeHY .

[;Ipa.aa geJIOBeKa — 3TO Mepa BO3MOYKHOTIO IMOBEAEHM A JINLIA KaK
Y4acCTHMKA OOII|eCTBEHHBIX OTHOLIEHUI BHe 3aBUCHMOCTH OT TOr'O, B
KaKOM rocyJiapcTse BO3HMKAIOT 3TH OTHOIIeHMsA. IIpaBa rpaskaaHu-
Ha TeCHO CONPsKeHkI C FOCYyAapCTBOM, MPaskIaHCTBO KOTOPOTO UMe-
€T JaHHOe JIUIO0Y

YacTo ynorpebaseMas cnapeHHas JeKCHKO-IOPUAUYecKas KOH-
CTPYKIMA «IIpaBa X CBOGOLLI» CO3LAET OCHOBY AJIAA OTOMKIECTBICHUA
npaB ¥ cBo6oJ. BMecTe ¢ TeM cBOGOAEI IpeACTABAAIOT cOGO cyme-
CTBYIOIIYIO BO3MOXXHOCTD AJIsl CAMOBRIpaXKeHUA (CaMopeaTn3aIum)
Juna, Koropas He Tpe0yeT CTPOroi IpaBOBOIl perjaMeHTaIlHH CO
cTopoHk! rocyaapcersa. Chepa, KoTopas HellocpeICTBEHHO He yIIpas-
JIfAeTCA roCyAapCTBOM, ONpeJesIfAeTcsa KaK IpakJaHcKoe OO1eCcTBO.
IToaToMy cBoGOAEI Hau6oIee MOJIHO PeaTU3yIOTCA HMEHHO B I'DaX-
JaHCKOM ofbImecTBe: cBoGoza coBecTH, cBo0OZa BepOMCIIOBeJaHUA
(cr. 28), cBOGOAA MBICTH U CJIOBa, cCBOGOLa MacCOBOit MHPOpMAUK
(ct. 29), cBobosa AEATEJBLHOCTH OOIIECTBEHHBIX 00beXMHeHWMH
(cr. 30), cBOGOAA IMTEPATYPHOTO, XYAO/KECTBEHHOTO, HAYYHOTO TBOD-
YecTBa, cBoOOJa mpenofaBaHu (cr. 44). HecmoTpa Ha 10, uTo KoH-
CTUTYUus PocCHM He COXEPKUT B CBOEM TEKCTe IIOHATHA «I'Dax-
IaHCKOoe 00IllecTBO» , B HEM OTPayKeHkI ero CHCTeMoobpasyroliue 3Jjie-
MEHTHI (Hallp¥Mep: JUYHOCTh, JOCTOMHCTBO KOTOPOil oXpaHsaeTca
rocyzapctsoM (4. 1 cT. 21); coberBerHOCTS (4. 2 cT. 8, 4. 1 cT. 35);
cembsa (4. 1 cr. 38); obmiecTBeHHEIe 0O0BeauHeHNA (Y. 4 cT. 13);
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peauruo3Hele o6beguHeHN (4. 2 cT. 14), mpodeccHoHATIBHEIE CO-
103HI (cT. 30); MHCTUTYTEI MECTHOI'O camMoyIrpaBieHnd (4. 22 cr. 130).

Jna yue6GHBIX M MCCJefZoBaTeIbCKUX IeJel mojae3Ha Kiaaccudu-
KaImus IpaB nnqnocTnmomno rpynnupoBaTh OIPaBa JMYHOCTH 110
PAXY OCHOBaHMIA:

— mo cmamycy cybsexma: IpaBa YeloBeKa (HaIpuMep, IIPaBo Kak-
Ioro cBoGOLHO BEIE3¥KATh 3a pefeasl PP) 1 npaBa rpaykJaHuHA
(HampuMep, IPaBO POCCHICKUX I'pakjaH 6ecnpensaTCTBEHHO BO3-
BpAalllAThCA B CTPaHy rpakaaHcraa) (4. 2 cr. 27);

— 110 KOAUYeCMEEeHHOMY NPU3HAKY: UHAUBUIYaJbHEIE IpaBa (Ha-
pu¥Mep, IPaBo HA HMs, YeCThb, ZOCTOMHCTBO (CT. 21), KOJIeKTHB-
HEle mpaBa (HalpuMep, npaBo Ha o6beguHeHMe (cT. 30), HA KOJI-
JIeKTMBHEIE 06pallleHNsl B rocyZapCcTBeHHRIE I MYHUIIUNIAIbHEIE
oprassI (cr. 33);

— II0 npoucxoxderulo: ecmecmeertble npaéa (IpaBo Ha KU3Hb
(4. 1 er. 20), THYHYIO HENPHKOCHOBEHHOCTH (4. 1 cr. 22)), mo3u-
TUBHBIE ITpaBa (IPaBo HAa 3aIUIMTY OT Ge3paborunkl (4. 3 cr. 37), HA
conMaJbHYIO 3amuTy (cT. 39);

— 10 npou3eo0rHocmu: 6a3oBkIe IIpPaBa (HAIpUMep, IIPAaBO Ha y4acTue
B YIIpaBJEeHMH feJaMu rocyaapcrsa (4. 1 ct. 32), npousBofHEIE
npasa (paBo M36KpaTh ¥ GEITH H36PAaHHRIM (4. 2 cT. 32), paBHBILA
JOCTYII K rocyZapcTBeHHOMH caysxbe (4. 4 cr. 32), yuacTHe B OT-
npaBJeHUH paBocyaus (4. 5 cr. 32);

— II0 CO0epHAHUI: TNYEEIE, IOTUTHIYECKHE, COUATBHO-9KOHOMHM-
YeCKHe M CONMOKYJIbTYPHEIE MpaBa. _{

OfRuH U3 COBPEMEHHEIX MOAXOR0B K KJaaccudHKaIMK IpaB JIUd-
HOCTH — IIOKOJIEHHS IIPaB YeJ0OBeKa — KOHCOJAMAMDPYET XPOHOJIO-
THYECKHH, colepKaTeJbHBIM IIOAXOARI ¥ 110 IPOHCXOXKAeHMI0. Ye-
JIOBEYECTBO B CBOEM Pa3BMTHM «BEIPa6OTAIO» TPH IMOKOJIEHHS IIpaB
JeJoBeKa: -

{nepeqe nokoJnleHue BKIIOYaeT B ce6d JMYHBIE H IOJUTHYECKHE

npasa (IpaBo Ha CBOGOLY MBICIH M cjoBa (4. 1 cr. 29), coBecTH M

peauruu (cr. 28), mpaBo Ha »KHU3HB (4. 1 cT. 20), cBOGOAY M JIUY-

HYI0 HEOPHMKOCHOBEHHOCTH (4. 1 ¢T. 22) M T.NI.), KOTOPEIE CTAIH

3aBoeBaHMEM GYP)Kya3HRIX PEBOJIIONMIA K IOJYYHIN Pa3BUTHE B

IpaKTHKe IIOCTPOEHUS JeMOKPaTHYeCKMX IoOCyapCTB; IpaBa AaH-

HOTO [IOKOJIEHMSI KOPPECTIOHAUPYIOT 00SI3aHHOCTH I'OCYAapCTBa BO3-

Jep:KUBaThCA OT BMeIIaTeabLCTBa B cepy JIMYHOM CBOOORI;

» 6mopoe nokoaerue opopmunock B koHne XIX — mavane XX B. u

MpeACTaB/IeHO MPAaBaMH, B peaM3aliiii KOTOPEIX y4acTBYyeT rocy-
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JapCTBO,\T.€. 3TO CONUAILHO-3KOHOMIWYECKMe ITpaBa (IIpaBo Ha TPYX,

Ha CBODOAHKI BHIGOD paGoTk (4. 1 cT. 37), mpaBo Ha conmuaIbLHOe

obGecieuenue (4. 1 cr. 39), npaBo Ha 3aIIUTY MATEPHHCTBA U JET-

crBa (4. 1 cr. 38) 1 Ip.) M cONMATLHO-KYJILTYPHEIE ITpaBa (IpaBo

Ha obpasoBanue (4. 1 cr. 43), npaBo Ha yyacTHe B KYJbTYPHOM

JKU3HH 0o06lecTBa, Ha JOCTYN K KYJBTYPHRIM IE€HHOCTAM (4. 2

cr. 44) u 1p.);

» mpembe noKoeHue IOPOXKAEHO rIo6aIbHEIMI IpobieMaMu de-
JIOBEYECTBA M 3MOXO0MH nnd)opmawnaamt%(nanpnmep, npaso Ha OJia-
TFOIIPUATHYIO OKPYJKAIOIIYIO Cpeay, Ha O0CTOBepPHYI0 MHGopMa-
nuio 06 ee COCTOSHMH, HA Bo3MelneHMe ymep6a, NpMYNHEHHOTO
3OPOBBI0 M HMMYINECTBY 3KOJIOTHYECKHMM NpaBOHAPYOIEHHEM
(cT. 42); mpaBo CBOOOLHO MCKATh, IIOJIYYaTh, IIepefaBaThb, IIPOM3-
BOIUTH, PACIIPOCTPAHATh HHGOPMAIIHIO JFOGKIM 3aKOHHBIM CIIOCO-
6oM (4. 4 cr. 29)). CienuduKa IpaB TPETHEro MOKOJIEHUA COCTO-
HT B MX KOJUIEKTMBHOM XapaKTepe, YTO CIIOCOGCTBYET MX COBMeC-
THOM peau3amyuH.

Bonee monHoe pacKphRITHE CYIIHOCTH M COAEPYKaHMS JHYHEIX,
TIOTUTHYECKUX, COHUATLHO-3KOHOMIYECKHUX M COUAIBHO-KYIbTYD-
HEIX [TPaB HO3BOJIMT IeJOCTHO MPEACTaBU T, KOHCTUTYIIMOHHKBII HH-
CTHTYT ITPaB U CBOGOJ YeJoBeKa ¥ rpakaHIHA.

JInynkIe mpaBa ¥ CBOGOALI HaMGOJIee ITOJTHO XapaKTePH3YIOT I0JIO-
JKEHMe YeJIOBeKa B IPaKAAaHCKOM 00lecTBe ¥ rapaHTHPYIOT HeBMe-
1IATEJLCTBO rocyZapcTBa B chepy YaCTHEIX MHTEPECOB JHYHOCTH.
HasnayeHHe JUYHEIX IIPaB MOYKET GBITH BEIPAYKEHO B COBOKYITHOCTH
TpeX acneXToB. Bo-nepévix, OHM IPU3BAHEI rAPaHTHPOBATH YeJOBe-
YeCKYIO JKU3Hb M 00ecneYnBaTh 3alUTy OT BCAKKUX (opM HacHIH4,
SKECTOKOI'0 HJIM YHMIKAIOIIEro YeJoBeYecKoe JOCTOMHCTBO obpamnie-
Hud. Bo-emopbix, ¢ TMYHKEIMH paBaMM CBS3aHO obecIieyeHHe 3alu-
TEI YeJIOBEYECKOI'o JOCTOMHCTBA, HEIIPMKOCHOBEHHOCTH JIMYHOCTH
(¢pu3uyecKoit 1 HPAaBCTBEHHO-IICHXOJIOTMYECKOI), ero 4acTHOII U ce-
MeitHOii KU3HM. B-mpembux, nu4yHEIe IpaBa 06yCIOBINBAIOT BO3-
MO’XHOCTH GecrpensATCTBEHHOro BRIGOpa YeJ0BEKOM CBOEro IoBefe-
HHA B cdepe JUYHOH YaCTHOM *KU3HU (HAIIpUMep, IPaBo YKa3bIBaTh
CBOI0 HALIMOHAJILHYIO IIPHHAJIEXKHOCTE, IIPAaBO BLIOMPATh MECTO CBO-
ero npeOLIBaHKMA U JKUTEJILCTBA, CBOOOJa BEPOMCIIOBEJaHHA).

" IToMTHYeCKMe IpaBa M CBOGOIEI POCCHICKHX IPaXKIaH Herlocpe.-

CTBEHHO CBA3aHEI C OPraHM3alyeil ¥ OCYIIeCTBIeHIEM BJIACTH B I'oCy-
JapcTBe M XapaKTepPHU3YIOT IOJIOYKeHUe JMYHOCTH B OJTUTHYECKHMX
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orHOolIeHHAX . CenuduKa DOTHTHYECKHUX IIPaB ¥ CBOGOL BRIpaXka-
eTcs B MX HOCHTeJle — rpakJaHMHe roCyLapCTBa, B e — peau-
3aIyA HapOJHOrO CYBEPEeHUTETa, B QYHKIMAX — IIPUBJIEYEHHE I'PaK-
IaH K OCYLIeCTBJEHHIO HapoAoBaacTusa. OrpaHUYeHHe MOJIUTHYE-
CKHX IIpaB ¥ CBOOOZ BO3MOIKHO JIMIUD B IEJIAX 3alIUTH OCHOB KOH-
CTHTYIIMOHHOI'O CTPOsI, HPABCTBEHHOCTH, 340POBbLsA, IPaB M 3aKOH-
HBEIX MHTEpPECOB rpa)kjaaH, obecriedeHUs 0O0OPOHEI CTPAHEI U 6ea-
OmacHOCTH rocyzapcrea. IIpaBo pocCHIACKHMX rpaskJaH Ha yJacTHe B
yHOpaBJeHMH JeJaMM rocypapcrsa u oburecrsa (cr. 32 Koncrury-
uuy PP) obycioBauBaeT ero cofiep)karejbHbIe pA3HOBUIHOCTH, Ha-
npuMep, IpaBo u36UpaTs U OEITH U36PaHHBIM, Ha y4acTie B pede-
PeHIyMe ¥ Apyrux GopMax MpsAMOi feMOKPATHM, PABHEIA ZOCTYII
K roCyZapCTBeHHOM ¥ MYHHUIOUIIAILHOM CTy»k0e, IpaBo Ha yJacTHe B
OTIPaBJIeHUM IPABOCYAUA U Ap. MOXXHO cesaTh BRIBOZ: UYEM IIIUpe
CITIEKTP IIOJMTHYECKHX IPaB ¥ CBOGOZK M COBEepILIIeHHee MEXaHMU3M KX
pean3anyy, TeM BRIIIE YPOBEHb JeMOKpPATH3aMHU o6IIlecTBa.

ConpasnbHele, 3KOHOMHYECKHE M KYJIbTYDHEIE TPaBa TPaJHIHOH-
HO OTHOCSAIT KO BTOPOMY IOKOJIEHMIO ITPaB YesoBeKa. [l HuX xapak-
TepHa MaTepPHAJIbHOCTh COAEPKAHUS, ITIOCKOJIBLKY OHHM OIIOCPEAOBaHkI
OTHOIIEHUSIMH COOCTBEHHOCTH, COLMAILHO-3KOHOMUYECKHUMM 3JIeMeH-
TaMH I'pa’kTaHCKOro odmiecTBa. Ta rpynmna npas CBA3aHAa C YAOB-
JIETBOPEHMEM 3HAYHUMEIX JJIA KaXKZOro YeJaoBeKa morpebHoCTEi B
JKHJIbe, IMTAaHUHM, pabore, oTAbIXe ¥ T.11. [lo3ToMy MOXHO CKa3aTh,
YTO 3KOHOMHUYECKHe, COIMANbHEIe U KYJALTYPHBIE IPaBa ABJIAIOTCA
B KOHEYHOM CYeTe IIPeANOChUIKOM pa3BUTHS BCeX MHLIX IIPaB M CBO-
60x. Ba>kHO OTMETHTB, YTO JaHHAA COAepIKaTebHAsA I'PyINa Ipas U
cBobog TpebyeT JeTaNbHOM KOHKPETU3alMK B TEKYIeM 3aKOHOAA-
TeJBbCTBE, IOCKOJbKY HMeeT 001econuaNbHYI0 HAallpaBJIeHHOCTD U
ABJSETCSA HHCTPYMEHTOM YTBEP)KAEeHUA 'YMaHU3Ma M COLIHaIbHOM
CIIpaBeINBOCTH.

Koncrurynua Poccuy, oTpasue 06beKTHBHEIE YCIOBHSA, 3aKpe-
NHJIa IPUHIMIKAJIbHO HOBLIE BUALI IIPAB COLMAIbHO-3KOHOMHUYE-
CKOif PUPOAKL: 3TO IIPaBO YaCTHOM cobcTBeRHOCTH (4. 2 cT. 8, cr. 35),
Ha 3amuTy oT 6eapaborunsl (4. 3 cr. 37), HA MHAUBUAYAIbLHEIE H
KOJUIEKTHBHBIE CIIOPEI, BKJIIOYAs IPaBo Ha 3a6acToBKy (4. 4 cr. 37),
Ha cBo0OAy IpeAIpMHUMATEILCKON M MHOI 3KOHOMHYECKOt fes-
TeJBLHOCTH, He 3aNpellleHHOl 3aKoHOM (4. 1 cr. 34). Takoit mogxoxn
COOTBETCTBYET KOHCTUTYIIMOHHOMY IIPHUHIIMITY 3KOHOMHYECKOT0 ILTIO-
panu3Ma, TakKe ABJIAIOIIEeMYCs HOBaLyel s aeiicrByiommeii Kon-
crutryuuu PP.



3.2. ¢ lpasa u cBOGOGHLI YeAOBeKa U 2paXKgaHuHa 111

OTMeTHM, YTO CUCTEMHOE PACCMOTPEHHe [IpaB K CBOGO. YesloBeKa
M rpaKAaHNHA He TEePIUT HEKOPPEKTHOr'O BRIEJIEHUA UX BUIOBRIX
WM MHEIX DIPMOPHTETOB, HO He HCKJIIOYAeT Pa3JIXYHOro pofa Kjac-
cuduranuii. [IpuBreYeHre TAKOro MeToAa KaK KJaccHbHUKALIUA K
HCCJIEOBAHUIO PaB K CBOOOJ HAIIPaBJIEHO Ha pa3paboTKy 6oJiee neii-
CTBEHHOI'0 MeXaHM3Ma MX ofecredeHMs ¥ 3alUThI.

Kaxk y>xe oTMeyasiocs, ¢ IpaBaMH JHIA TeCHO CBA3AHEI ero 001-
3aHHOCTH. ITH CTPYKTYDHEIE 3JIleMeHThI IPaBOBOr'0 CTaTyca JIMYHOC-
TH B3aMMOOGYCJIOBIMBAIOT APYT Apyra[@6aaannoc'm BBICTYIIAIOT
npefesaMy CBOOOAE! THYHOCTH, KOTOphIe OYepYEHEl B HOPMATHBHOM
nopsagke. OHu ABaAOTCA GopMOIi BHIpa’KeHUS OTBETCTBEHHOCTH
JIMYHOCTH IlepeX rocygapcTBoM u obigecrsoM, FOpuanuyeckue o64-
3aHHOCTH — Pa3HOBHUAHOCTH COMANbLHRIX 00A3aHHOCTE — MepH
JOJI>KHOTO MTOBeACHM A JIHIA B 00IIeCTBEHHEIX OTHOLIeHuaX . Cocras-
HOH YaCThIO OPUANYECKHX 0013aHHOCTEM! ABIAIOTCA KOHCTUTYIH-
oHHBIe. IX 0COGEHHOCTH COCTOSAT B CJIEAYIOLIEM: HAIpaBJIeHEl Ha OX-
paHy, 3alIUTy ¥ Pa3BUTHE Ba)KHEHMIINX COMMATBLHEIX LIEeHHOCTEH,
CAYIKAaT KaK JUYHEIM, TaK M 06LIeCTBeHHEIM MHTEpecaM; UMEIOT
Ba)XHYIO OOIIIECTBEHHYIO ¥ FOCYAapCTBEHHYIO 3HaUYMMOCTL. IIpaBo-
BOe cofiep kaHue 06A3aHHOCTeil coueTaeTca ¢ HPaBCTBEHHBIM OTHO-
IIeHHeM o6LIecTBa K COOTBEeTCTBYOMMM npobaemam. Korcrurymu-
OHHbIE 0043aHHOCTH, 6yAyuH 3aKkpenyieHHEIME B KorcTuTynu Poc-
CHH, NMpPHOOpeTalOT BHICHIYIO IOPHAMYECKYIO CHJIY M BceoOmrwit
XapaKTep.

Bce BHIIIIEN3I0)KEHHOE [TO3BOJIAET onpenefmn‘mncnnylmomte
00513aHHOCTH KaK BRICILINE IIPAaBOBLIE TPeOOBaHU, IPeAbABJIAEMEIE
K KaXXJ0¥ JIHYHOCTH U CBA3aHHEIE C OXPAHOM U 3alUTOH BasKHeM-
LINX [eHHOCTEH, C OcylIecTBAeHNeM AeiicTBui (6e3xeiicTBHil), KO-
TOPLIE CJIYKAT YAOBICTBOPEHHIO JIMYHLIX M OOLIIECTBEHHEIX MHTepe-
COB B IPABOBOM JeMOKPATHYECKOM I'OCyZapCTBe.

Hcxonsa us rekcra Korcruryuuu PP, cTpyKTypHO 06513aHHOCTH
3aKpeIIeHHl OTAENbHOM CTaTheil (HampuMep, cT. 57—58) wiu coBme-
CTHO C IIpaBaMH ¥ cBo6ozaMu (Hampumep, crt. 44, rae 4. 1—2 mocBsa-
LIeHEl IpaBaM, a 4. 3 — o6sa3aHHOCTH; cT. 59, rae 4. 1—2 mocBsa-
LIeHELI 00A3aHHOCTAM, a 4. 3 — mpaBy). CienaJsHOr0o BHUMaHUA
3acaysxkuBaetr 4. 2 cT. 38, rae npaBo ¥ 0043aHHOCTH COBNAJAIOT:
3a00Ta 0 JeTAX, UX BOCIIHTaHHEe — PAaBHOE IIPaBo M 00A3aHHOCTD PO-
JUTeNel.

Ha B3auM006yCJIOBJIEHHOCTE IPaB ¥ 06si3aHHOCTEl YKa3kIBaeT
Tak)Xe GOpMYyJIMpPOBaHME KOHCTHTYIIMOHHOH Mephl BO3MOXXHOTO
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noBefeHMs (IIpaBa JIMIA) Yepe3 «HeoOA3aHHOCTE»: 4. 2 cT. 49 ompe-
IeJifeT, 4To OOBHHAEMEIN He 06513aH JOKA3KIBATh CBOIO HEBHHOB-
HOCTB; 4. 1 cT. 51 3aKpenser, 4YTo HUKTO He 06513aH CBHIETEJILCT-
BOBaTh IPOTHB caMoro cebsi, CBOero Cympyra ¥ onpefeseHHOro 3aK0-
HOM Kpyra 6JIM3KHUX POJACTBEHHHKOB.

OTMeTHM, YTO 06A3aHHOCTH, KAK U MIPaBa, MOTYT apecoBaThbCA
«KaXXAOMYy» U «rpakaanuny». Ha npuMepe o0a3aHHOCTEI, BKJIIIO-
yeHHRIX B KoHCcTHTYynMI0 PoccHy, 3TO BRITIAAUT TaK: «KaXKIBIA»
00513aH IJIATUTEH 3aKOHHO YCTAHOBJIEHHEIE HAJNOT'H M c6opHI (cT. 57),
COXDPaHATH NPUPOAY ¥ OKPYIKaoMmIyIo cpely (cr. 58), 3a60THTHECA O
COXPaHEHHH HCTOPHYECKOro H KyJALTYPHOro HaclaenZus, Gepeys ma-
MSATHUKU UCTOPHHM U KYJABTYDPHI (4. 3 cT. 44), IOIYYHUTH OCHOBHOE
obmiee oOpasoBaHue (4. 4 cT. 43); «rpakganun» Poccuu o0A3aH 3a-
mumaTts Oredectso (cr. 59).

" BakHeiimmelt 06593aHHOCTHIO rpakJaHMHa, TaK ’Ke KakK U Joboro
.n:;ma, npoxuBaomero B Poccuiickoii Megepanumn, apaAeTca cobio-
nerre Korcrurynun n 3axkoHOB Poccuiickoit exepamum (cr. 15).

Oprako cob6moaerne Koucrurynun u 3akoHoB Poccuitckoit @e-
JepanvH He OTpaHHUYMBAaETCA TpeGOBaHHMEM He HAapyIIaTh MX Ipef-
nucaanit. KaXxae1it rpaxfaguH JOMKeH coxefCTBOBaTh IIpeTBope-
HMIO B JefiCTBHTENLHOCTD IPHUHIUNIOB, ocHOoB KorcTuTyUM, mOsT0-
JKeHUI 3aKOHOATeILCTEA.

[Ronc'rn'ryuna P® zakpennser 0653aHHOCTH KaXKJOr'0 COXPaHATH
MIPUPOAY K OKPYIKAIOIIYIO CPERY, GepesKHO OTHOCHTECS K IIPUPOJ-
HEIM GoraTcreaM. 0~

B crarse 59 Koucrurynun Poceru 3akperureHo, uradawuma Ome-
yecmea — doaz u o6a3arnrocmy zpaxdanuna Poccuiickol Dedepa-
yuu. Ynorpe6aeHue 6IM3KHX 110 CMEICTY TEPMMHOB «0JT» M «00s-
3aHHOCTH» YKA3hIBAeT Ha ABOAKYIO IPMPOAY AOJIKHOIO IOBEAEeHUS
rpa’kaaHuHa 1o 3amure OTedecTBa, B CHJIY Y€ro OHO MOAK pPeIlIseT-
cA He TOJbKO MOPAJIBHEIMHM TPeGOBaHUAMU, HO M IPABOBEIMH CpeJ-
CTBaMHU B BHJIe IOPDHUANYECKOM oTBeTcTBeHHOCTH. JI0JT 1 06A3aHHOCTD
rpaxkgan P® samummars OTedecTBO peajmM3yeTca Ha OCHOBe (e-
JepajdbHEIX 3aKOHOB: oT 31 Mas 1996 r. Ne 61-d3 «06 o6opoHe»,
or 28 mapra 1998 r. Ne 53-®P3 «O BOHHCKOI 06513aHHOCTH ¥ BOEH-
Hoi cayxbe», or 27 mast 1998 r. Ne 76-P3 «O craTyce BOEHHOCITY-
JKanmx». B HUX MpegycMOTPEHO TaK)Ke IIPaBO HHOCTPAHHBIX IPask-
JaH IOCTynaTh Ha BOeHHYIo ciryk6y Poccuiickoit @enepaliius 1o KoH-
TPaKTy.
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O6A3aHHOCTB, CBA3aHHAA C MIPOXOXXAEHNEM BOEHHOM CITyKOEI 110
NPM3KIBY, ycTaHOBJIeHa PenepaJbHEIM 3aKOHOM «O BOMHCKOI! 064-
3aHHOCTH U BOeHHOH ciay»x6e». KoHcruryuuonnuit Cyn PP ceoum
ITocraHoBaenueM ot 21 okTaA6psa 1999 r. onpeaenus mpoxoxaAeHue
rpakJjaHaM# BO€HHOM CJIy>KOBI IT0 IPU3KIBY B KaYeCTBe OCHOBHOIA
(OPMH peann3anuy KOHCTHTYIMOHHOK 00A3aHHOCTH MO 3al{UTe
OreyecTBa.

Koucrurynusa P® 3akpenyiser BO3MO)XHOCTh 3aMEeHEI BOCHHO
cay>k0bl aJIbTePHATHBHOM I'pa’kJaHCKOM ClIysk060if B ciydae, ecIn
yOeXKIeHUAM JIUNA UM ero BePOUCIIOBeJaHHUIO IPOTHBOPEYHT Hece-
HHe BOEHHOIT cayk0ul (4. 3 cr. 59). PeryimnpoBaHue OTHOIIEHMIA,
CBA3aHHKIX C peasin3anyeil rpaxxaanamu Poccuiickoit Degepanuu
KOHCTHTYIIMOHHOIO IIpaBa Ha 3aMeHy BOEHHOI CJIyKOHI IT0 NPU3LIBY
aJIbTePHATHBHOM IrpakXaHCKOM ciry»x60if, ocymecTtsiaserca Pene-
panbHEIM 3aKoHOM OT 25 Hiossa 2002 r. Ne 113-®3 «06 anbrepHa-
TUBHOM IPayKAAHCKOM ciyxk6e». Arbmeprnamuenas zpaxdanckas
cayx6a — ocoOrlil BUX TPYAOBOIi JesATeILHOCTH B MHTEpecax ofie-
CTBa M rOCYZapCTBa, OCYIIECTBIAEeMOM rpaskfaHaMy B3aMeH BOeH-
HOM CJIY>XOKI ITO TPU3KIBY.

I'paxgaEvH MMeeT IIpaBo Ha 3aMeHY BOEHHOM CJIyK6BI 110 IPHU3KI-
BY aJIbTePHATHBHOM I'PayKIaHCKOM cIIy:k60if He TOMBKO TOrAa, Korga
HeCceHUe BOEHHOM CJIY>K6BI IIPOTHMBOPEYHT ero yOe:KAeHHAM HJIA Be-
poucnoBeranuio. [Ioqo6Hoe mpaBo UMeIOT JUIa, OTHOCAIIUECA K
KOpeHHOMY MaJIOYMCJIEeHHOMY Hapoxy, KOTOPLIA BeJeT TPagHUIIHOH-
HBEIH 00pa3 KM3HU, OCYIIIECTBJIAET TDAAUIMOHHOE X03AMCTBOBaHNE
M 3aHHMaeTCA TPaAUIIMOHHEIMU IPOMBICJIAMH.

KoHCTHTYOHMOHHEI HHCTHTYT IIpaB M CBOOOJ YeJIOBEeKa M rpak-
JaHHHA CTPOMTCA Ha OCHOBE Psifia IPHHIUIIOB, KOTOPEIE MOJTYUMIN
«OTPaHKy» B MEXXIYHAPOAHO-IIPABOBOM IOPALKE M Ha3BaHUE MeXX-
OYHAPOAHLIX CTAHAAPTOB B chepe IIpaB YesIoBeKa.

K KOHCTHTYUIMOHHEIM MPMHIMIIAM IIPABOBOIO CTAaTyCca YeJ0oBeKa
M rpaxganuHa Poccuy OTHOCATCA: IPHOPHUTET YeJIOBeKa, ero Ipas |
cB00O («BBICIIAA LIEHHOCTH» (CT. 2)); hopMabHO-IOpHIMYECKOe Pa-
BEHCTBO, T.€. pedb UJET O IPMMeHEeHHUH PABHOI'0 IPAaBOBOI'0 MACIIITa-
6a K QaKTUYECKH HEepaBHEIM JIOAAM (4. 1 cr. 19); HeoTuyXLae-
MOCTbD IIpaB 1 cBoGOJ (4. 2 cT. 17), KoTopasi onocpeJOBaHa eCTECTBEH-
HBIM, a He BOJIEYCTAHOBJEHHBLIM XapaKTepOM IpPaB 4YeJIOBEKa;
HemocpeACTBeHHOe JeiCcTBHe IpaB K CBOGOL MCKJIIOYAEeT UX pa3pe-
IIMTEJBHBIH XapaKTep ¥ ocOGRIi MOPAJOK BBeIeHMA UX B HeiicTBHE
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(cr. 18); HeAONMYCTHMOCTL HPOM3BOJLHOI'O OrPaHMYEHHMS IIPaB U
cB0GOz, T.e. 1000e «KYIHpOBaHME» IIPABOBOrO CTATycCa 4YeJoBeKa H
rpaxJaHNHa He JOIKHO GRITh JUCKDEIMOHHBIM, a JOIKHO 00yCJIOB-
JINBaThCA MPABOM M 3aKOHOM (4. 3 cT. 55); HEZOYCTHMOCTD JHCK-
PHMMHHAIUHM 10 KAKOMY-I160 OCHOBaHHIO (110 10y, BO3PACTy, paco-
BOM, HAIIMOHAJILHOM MJIH 3THUYECKOMH, PEJINrMO3HOM NIPHHAJIEXKHO-
CTH, A3BIKY, COLMAJILHOMY IPOMCXOMXKAEHHUIO, MMYIIeCTBeHHOMY U
JOJXKHOCTHOMY ITOJIOXKEHHIO U T.11.) (4. 2 cT. 19); HegomycTHMOCTB
HapyLIeHUs NpaB ¥ cBO0OK ADYruX JHIL NPH pealu3alMy CBOUX,
T.e. [IPABOBOK CTATYC OAHOTO YeJI0OBeKa OrPAaHNYEeH aHAJIOTHMYHEIM CO-
crossEMeM Apyroro (4. 3 cT. 17); equHCTBO NpaB U ob6a3aHHOCTEH
rpaxkzgas (4. 2 cT. 6), T.e. HeT nIpaB 6e3 06A3aHHOCTEH, KaK HET U
o0s13aHHOCTel 6e3 mpaB; 3aIUIaeMOCTh IIPAB ¥ CBOOOK YesIoBeKa B
cyne6HOM (4. 1 cr. 46), B agMUHHCTPaTUBHOM (4. 2 cT. 46) mopazaxke,
B NOpAAKe caMo3alIUTHI (4. 2 cT. 45); rapaHTHPOBAHHOCTD IIPAB K
cBoOox yesoBeKa U rpakaaHuHa B Poccunm (4. 1 cr. 45).

MeTogmonoruyecKy HeKOPPEKTHO HIHOPHPOBATh OAHM IPHHIIMIILI
MJIM YCTAHABJIMBATH NPeAIodYTeHNs nadA Apyrux. Toabko B cBoei
CHCTEMHOIT COBOKYITHOCTH IIPUHIIUAIE! IPABOBOI0 CTATyCa JIMYHOCTH
MPOABATCA B HCKOMOM I IPABOBOK rOCyAapCTBEHHOCTH KadyecTse,
NpUAAAyT IpaBaM 4YesoBeKa O0IeconnanbHOe 3By4aHue.

| BaxxHoit xapaKTepHMCTHKOI IpaB ¥ CBOGOXK Yes0BeKa U rpaskja-

HHUHA ABIAIOTCA rapaHTHH KaK COBOKYNHOCTb YCJOBHI, CDEACTB U
(axTOpOB, MO3UTHBHO BIHAIIINX Ha obeclieyeHre K 3alIMTY IIPaB
NuYHOCTH. Bech cieKTp rapaHTHi MOXKeT OBITH IIPEACTABIEH JBYMA
rpynnamu, Ka)xaas u3 KOTODBIX MMeeT CBOM pa3HOBULHOCTH. Tak,
of11¥e rapaHTHH BKJIIOYAIOT B ce0fl 00beKTHBHEIE 3KOHOMUYECKHeE,
[OJUTHYECKHE, COLMAIbHBIE U KYIbTyDHbIE YCIOBHA KOHKPETHOTO
rocyaapcTBa, a clelnualbHble FrapaHTHH — IOpUAUYeCKUe, HHCTH-
TYIMOHAJIbHEIE, IPOLeCCYAJIbHEIE X HPaBCTBeHHRIe. K mpuMepy, no-
JIATHYECKAs TAPAHTUA IIPOABJIAETCA B TOM, YTO IOJIUTHYECKAsS CTPYK-
Typa ofInecTBa BOCIPOM3BOAUT BCe IPABOMEPHEIE IOIUTHYECKHE
npeTeH3uu rpakgad. [loautudeckuit miroparnsM, GUKCUPYEeMEBIi
B KauecTBe OJHOM M3 OCHOB KOHCTHUTYIMOHHOrO crpost Poccuu (4. 3
ct. 13), BrICcTynaeT GOHOM CTAHOBJIEHUA IOJIMTHIECKUX rapaHTHI.

Boiee moapo6HOro paccMoTpeHns TpebyIOT clieHabHbIe rapaH-
TuM. FOpuauueckas rapaHTHs BEIpAXKaeTcsa B HAJIMYKUM HOPM, Dery-
JIMPYIOIIMX O0IIIeCTBeHHBIE OTHOLIEHUSA B cepe ITpaB YesioBeKa. Bumnl
TaKHX HOPM GBLIM PACCMOTPEHEI paHee, OTMeTHM JIHIUb, YTO KpUTe-
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pYeM OLieHKM HallMOHAJIBLHOrO 3aKOHOAATeLCTBA B I'YMaHUTAPHOM
06JacTH ABIAIOTCA MeXXIYHAPOAHBEIE CTAHAAPTHI IPAaB YeJoBeKa.
Ba)XHO OTMETHUTh, YTO IPAaBa YeJOBEKa mepecTanu OLITh Cyry6o ro-
cyAapCtTBeHHOIT 3a60T0il, a mpHOOpeaH MeXAYHAPOLHO-IIPABOBOM
naTpoHaXK. MesxIyHapoxHOe IIpaBo, B3AB YeJIOBEKA II0f CBOIO 3alllH-
Ty, IPM3HAJIO, YTO BOIIPOCKI ITPABOBOIO II0JIOXKEHU A HaceJeHUs, XOTA
¥ obecneyrBaIOTCA NPEMMYIIIECTBEHHO M'OCYAapCTBOM, ITePECTAIM OLITh
cdepoii ero NCKJIIOYNTEIBHOTO BeIeHHUA.

HHCTUTYLHOHAIbHAS FADAHTHA CONPAYKEHA ¢ HAJIMYUeM rocyAap-
CTBEHHEIX CTPYKTYD, 3aHMMAIONINXCA obecliedeHUeM IIpaB H cBOGOL
yeJIoBeKa M IpakJaHUHA. B MMpOKOM MOHMMAaHUU, CMBIC] JeATelb-
HOCTH MOCYJapCTBEHHBIX U MYHUIIMIAILHEIX OPraHOB AeTePMHHH-
POBaH IpaBaMH YeJIOBEKa, IIPU3HaHUe, cOOII0eH e M 3aIIIITa KOTO-
pBIX — 06a3aHHOCTB rocyAapersa. Cormacao Koncrurynuu Pd, ra-
PaHTOM IIpaB YeJIOBeKa M rpakgamuHa sasiagerca IIpesumgeHnTt
Poccun (4. 2 cr. 80). Ocobas poss B 3TO# Chepe NPHUHALTEIKHUT
Koncruryuuonnomy Cyny P® (u. 4 cr. 125), KoTOpHIit AeiicTByeT
B cooTBeTCTBHH ¢ PefepaybHEIM KOHCTHTYIIHOHHEIM 3aKOHOM OT
21 uronsa 1994 roga «O Koncrutyuuonaom Cyne P®D». [Tokazaresns-
HEIM sIBJIeTCS BBeAeHue B Poccuy mHCTHUTYTAa YIIOJIHOMOYEHHOTO IO
npasaM 4YeyoBeka (cr. 103 n. «a»). Craryc YIOJIHOMOYEHHOrO IO
npaBaM 4esoBeKa B Poccum onpegeseH Pefepa bHEIM KOHCTHTYIIH-
OHHEIM 3aKOHOM oT 26 ¢eBpans 1997 r. «0O6 YmosHOMOUYEHHOM 110
npaBaM yesoBeKa B Poccuiickoit @epepanuu» . [lepseiM YoaHoMo-
YeHHBIM II0 TpaBaM 4YesioBeka B PD B mae 1998 r. Ha 5 neT Guln
HasHaveH 0.0. Muponos ITocraroBienueM 'ocynapcreenHoi IyMel
Denepansuoro Cobpanus PP or 13 despans 2004 r. Ne 77-IV '] Ha
IaHHYIO JOJXKHOCTE II0 MTOraM TaifHOro roJIoOCOBaHMSA GBLI Ha3HAYEeH
Baagumup Ilerpouy JIykuH.

HArCcTUTYT YNI0IHOMOYEHHOTO 110 ITpaBaM YejoBexa B Poccun pas-
BHBaeTCA MyTeM YKpPelleHUs ero PETMOHANBbHBIX U CIeMUaTbHBIX
3BeHbeB (B 44 cyobekTax PP IpHUHATH 3aKOHEI 06 Y IOJTHOMOYEHHOM
10 IpaBaM 4YeJIOBeKa).

B 3amure npaB YesioBeKa 0CO0YI0 POIb UIPAIOT IIPAaBO3AIMTHBIE
opraEu3anuu. B Poccum ux pasBuTHE CBHAETEIBCTBYET O CTAHOB-
JICHHHM rpa’kJaHCKoro obIecTBa Kak MpM3HaKa MPaBOBOi rocyaap-
crBeHHOCTH. 10 HEKOTODHIM olleHKaM, B Poccuu HacuuThIBaeTcs 60-
Jiee 2 THIC. MPABO3AN[MTHREIX OpraHu3anyi, uiau 1,5% or yucia 3a-
PeruCTPUPOBAHHEIX OGIIECTBEHHBIX 0O0beAuHeHMIA. Takoe KomiecTBO
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PaBO3aMMTHEIX 00IIIECTBEHHBIX O0'beMHEHMI He B COCTOSHUM CIIpa-
BHUTLCA C TEMH [1PABO3AMIMTHLEIMHU 3alaYyaMi, KOTODEIE CTABMT pe-
aNBHO CJIOKMBILIAACA CHTYalKA B cdepe IpaB YeOBEKa.

:Clefy10IIMM BHIOM CHeMAJILHLIX rapaHTHil IPaB YeJoBeKa AB-
nferca nponeccyaabHan. OHa CBA3aHA ¢ 0COGLIM IMOPAXKOM obec-
IeyeHMA IIpaB YesoBeka. Hanpumep, pearnsys KOHCTUTYIMOHHOE
npaBo Ha obpamenue (cT. 33), rpaskJaHUHY rapaHTHUPYeTCA Perucr-
panusa obpalleHus, PACCMOTpeHHe U paspellleHHe 3asgBI€HHH M
3ano06 B cpok Ko 1 Mec., MOTMBMPOBAHHOCTh OTKJIOHEeHUs. Ocobble
npouesypPHEIE BONPOCH IpeyCMOTPEHE! IIPDK 00palleHUM B MeX Y-
HapOoAHEIe MPaBO3alMTHLIE OPraHM3anyM, B YacTHOCTH, B EBpomeii-
CKMIi Cy/ 10 PAaBaM 4YeJIOBEKa, BO3MOKHOCTD Yero POCCHICKIE Ipask-
IaHe ITOJIYYHJIM B CBA3H ¢ o6peTeHneM Poccueil wieHcTsa B CoBere
Espomntl B ¢peBpaye 1996 r.

PaBCTBEeHHAA rapaRTHA IIpeANoaraeT yCBOeHHe KaXKIbIM IIOCTY-
JlaTa — «MOS CBOOOJa 3aKaHUYMBAaeTCsA TaM, Iie HAYHHAeTCsa cBoOoxa
Ipyroro 4ejaoBeKa», (JOpPMHpPOBaHMe YCTAHOBKH Ha IIpaBOMepHOe
noBefeHue. Bmecre ¢ TeM JaHHBEIM HPaBCTBEHHHKII MOCTYJIaT MOJY-
YHUJI KOHCTHUTYIIMOHHOE 3aKpelnjeHue B Tpe6oBaHuM 4. 3 cT. 17, uTo
oCylmecTBJEHMe ITPaB M CBOGOJ YesIoBeKa M rpakKAaHWHA He JOJIYKHO
Ha aTh OpaBa U CBOGOAEI APYTHUX JIMII.
°,\ (YecnoBueM meJbHOCTH IPAaBOBOTO CTATyCa JMYHOCTU IPU3HAETCH
rpakgaHcTso. ['pa)kaHCcTBO, KaK M3BECTHO, OTHOCHTCA K aTpUby-
THBHRIM IIpH3HaKaM rocygapcrsa. Coraacuo 4. 1 cr. 6 KoncTuTy-
nuu PP, poccuiickoe rpakgJaHCTBO NpUOOpeTaeTca M MpeKpania-
eTcsa B COOTBETCTBUM ¢ (pexepasbHBIM 3aK0HOM. OH, IPUHATHIH
31 mas 2002 r., onpesean rpaskJaHCTBO KaK YCTOHYHMBYIO PaBO-
BYIO CBA3B YeJIOBEKa C FoCyAapCTBOM, BRIPAYKAIOIIYIOCH B COBOKYI-
HOCTH UX B3aUMHKIX IIPaB U o6saaHHoc'rei1; Ciexyer oTMETHTb, YTO
JaHHEI (PeepasIbHEI 3aKOH OTKA3aJICA OT B3AMMHOM «OTBETCTBEH-
HOCTH» B XapaKTEePHUCTHKe I'Pa’kJaHCTBA, YTO UMEJI0 MECTO B paHee
e CTBOBaBIIIEM 3aKOHE. ITUM OIPAHHYEHO COAEepIKaHMe CTOIb 3Ha-
YUMOro rocyAapCTBEHHO-IIPABOBOI'O MHCTHUTYTA.

HHECTHTYT rpaKXaHCTBA CTPOMTCSH HA CHCTEMEe MPHUHIUIIOB, II0-
3BOJISIOIINX OTPa3UTh OGIIYIO MO3MIIMIO FOCYAapPCTBA B OTHOIIIEHHH
cBoux rpaxkjaH. Tak, KoHctutynusa Poccun ycranaBanBaer ciaeny-
IOLIU MX PAX: nPUHYUN eOuH020 zpaxcdarcmea (4. 1 cr. 6), o3Ha-
YaOIIMii, YTO B MEXKTOCYAAPCTBEHHKIX OTHOLICHUAX 3HAYMMO HC-
KJIOYMTENLHO (efiepabHOe rpaXkAaHCTBO, HECMOTPSA HA TO, UTO 21
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pecirybauka B cocraBe PP 4. 2 cr. 5 KorcTuTynmun Pocenu onpene-
JIeHa B Ka4ecTBe roCyJapcTBa, aTpu6yTOM KOTOPOTro SIBJIAETCS IPaX-
JAHCTBO; NPUHYUN PA8H020 2paxcdancmea (4. 1 ct. 6), T.e. KarKakIx
M3 POCCHIICKUX I'PaKAaH 00ajaeT OAMHAKOBLEIM IPABOBLIM CTATY-
COM, He3aBHCHMO OT OCHOBaHHUI NprobpeTeHNs rpakgancrea Pd;
ycmotinuéblil xapaxmep zpaxdancmea, 4To XxapaKTepu3yeT ero Kax
He3aBHCHMOe OT TepPPHUTOPHAaIbHO-reorpaduyecKux GaKTopos, T.e.
nepecedyeHHe rocyfapCTBeHHOI 'PaHMIIELI He BjIedYeT 3a co6oii mpe-
KpalleH!s OTHOIIeHUIA rpaskJaHCTBAa; Heomuyxdaemocms 2paxcoan-
¢Mea OTHOCHTCA K BECOMBIM rapaHTHAM CTaTyca JUYHOCTH, O3HAYa-
olas HeAONyCTHMOCTS JIMIIeHNS POCCHIICKOro rpakaaHcersa (4. 3
cr. 6) Mo MHUIUAaTHBE rOCYapCTBA ¥ €ro OpraHoB, YTO IIpejoIpe/e-
JIEHO yIIpa3gHeHHeM OIpeJeaiOmel IOIUTHYECKOIl XapaK TePUCTH-
KM OTHOIIIEHUI IpaKKaHCTBa; Hedonycmumocms 6bldaiu poccuiic-
Kux zpaxdan unocmpanromy zocydapcmey (4. 1 ct. 61); nedonyc-
mumocmb 8bicblaku zpaxcdar PD 3a ee npedenvi (4. 1 cr. 61) B Kavecr-
Be aAMMHUCTPATHBHOI'O, YTOJOBHOIO, JI060r0 MHOr0 HAKAa3aHMU; He-
donycmumocme a8MoOMamuiecKozo usmeHeHus zpaxcdarncmea npu
3aKNI0YeHUU ULU DACMOP}ceHUU Opaka; npuryun 060UH020 2paic-
dancmea (4. 1 cr. 62) o3Havyaer, YTo rpakaaHuH PP Moxer UMeTH
rpakJaHCTBO MHOCTPAHHOIO FOCYAAPCTBA; NPUHYUN NOKPOBUMENb-
cmaea u 3auumsl pocculickux zpaxcdan 3a zpanuyet (4. 2 cr. 61),
YTO XapaKTepH3yeT TPAHCTEPPUTOPUAILHOCTE IIPABOBOM CBA3M MEXKLY
rpaKKaHUHOM U TOCYAAPCTBOM IPa’XAAHCTBa; 000DPOBONbLHOCMb
2paxcdarncmea, o3HaYANOIIAA IPABO KAXKAOr0 YeJIOBeKa Ha MPaXKaaH-
CTBO U Ha ero u3MeHeHwue (4. 3 crT. 6).

Taxum o6pasom, Korcruryuusa PP ygensder npucrajibHOe BHU-
MaHMe IIpaBaM, CBoOOAaM M 06513aHHOCTAM 4YeJIOBeKa U MpakJaHuU-
Ha, BOIIpOCaM rpakJaHCTBAa ¥ IPHHIMIIAM IPAaBOBOI'O CTaTyca Ju4-
HOCTH, 3aKPeriAA OCHOBOIIo/IaraolIye Hayaja JaHHOrO HHCTUTYTA
B riuase 1 Koncrutynun PP, a pazsuBas — B riase 2.

3.3. OcobenHocT eaepaTuBHOro ycrponcraa Poccuu

Vixe oTMeuasioch, 4To pegepanus — ogHa U3 Pa3HOBHUAHOCTEMH
Takoif GOPMEI rOCyAapCTBa, KaK (opMa rocyfapCTBEHHOI'0 YCTPOMCT-
Ba. Penepanua npeacTaBiseT co6oi GopMy CI0KHOM rocy1apCTBeH-
HOCTH, IIPEAIIOJIaraIlyio B CBOEM COCTaBe HAIMYKUE OTHOCHUTEILHO
CaMOCTOATENBHEIX CyOBbeKToB, Peflepanyist XxapaKTepuayer crocod
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OpraHU3aIM{ TEPPHUTOPHM ¥ PasTpPaHUYEHUA BIACTH MEXIY LEHT-
pOM M cyObeKTaMu, .

Coraacho ct. 67 KorcTutynuu PO, reppuTopus — OgHH U3 OC-
HOBHEIX IPU3HAKOB MOCYAapCTBa, ONpee AU IPOCTPAHCTBO, Ha
KOTOpOe PacIpOCTPaHAIOTCA CYBEPEHHTET U BJIACTh FOCYAapcTBa.
B Koscrutyuuu Poccuu ecth MOHATUA «TeppuTopusa Poccuiickoit
depepanuu» U «TeppUTOPHUA CyGbpeKkTa PesiepallMu» : TEDPUTOPUSA
CTpaHHl BKJIOYaeT B ce6d TeppUTOPHH CBOMX cyOBekToB. OqHaKo
depnepanua He BIIpaBe 10 COGCTBEHHOMY YCMOTDEHHIO MEHATh I'PaHU-
LBl CyOBEKTOB. ['pPaHUITEI MEXKAY CYO'BeKTaAMU MOT'YT OBITh H3MEHEHbI
TOJILKO C MX B3aUMHOrO corjacus (4. 3 cr. 67 Koucrurynuu PD).

B HanpaBieHUH K COBepILIEHCTBOBaHUIO poccHiickoro ¢enepa-
JIM3Ma 3a IoCJIeJHMe FoABI CAeJJaHo HeMaJIo 1aroB. OHHU OTpaXkeHbl
M B HAYYHKIX MCCJIELOBaHUAX, ¥ B IOJUTHKO-IIPABOBRIX JOKYMEH-
Tax — mocnanuax [Ipesugenta PO ®enepansaomy CoGpaHuo, U B
HOPMAaTHBHBIX ITPABOBBIX aKTaX.

B reuerne 2002—2005 rr. B chepe poccuiickoro ¢penepaausMa
060BbeKTOM HayYHEIX pa3paboToK CTaIH ABaALaTh ATH €ro Hallpas-
nenuii (Boamenkosea JI.d. PasButue denepanusma B Poccuu: Bo-
IIPOCKHI TEOPHH, HCTOPHH M COLHAILHOM mpakTUKU. M.: PATC, 2005.
C. 115). BompocaM coBepIlleHCTBOBaHM A (hefepaTUBHEIX OTHOLIEHU
B Poccuu 611710 yaesieHo cienalbsHOe BHUMAHHE B IIOCJIaHUAX IJIa-
BHI rocyfapcTBa B 2000—2007 rr. Hau6osiee HHTEHCHMBHO peajusye-
MEIM MOXKHO Npu3HaTh PefepanbHblil 3aK0H OT 6 okTa6pa 1999 r.
«00 061qUX IPUHIHUIIAX OPraHU3aluK 3aKOHOAATEeNbHHX (IIpeAcTa-
BHTEJIHBIX) M HCIIOJIHUTEJIbHBIX OPraHOB roCyAapCTBEHHOI BaacTi
cy0bexToB Poccuiickoii Pegepanuu» (¢ MOCAEAYIOLIUMHA U3MEHe-
HUSAMH U JOIOJTHEHUSMH).

OTnpaBHOI TOYKOI HCCIE€A0BAHUSA KOHCTHTYIIMOHHEIX IIPMHIH-
noB (egepanusMa ABIAETCA TaKO# aTpUOYT rocyapcraa, KaK rocy-
IapcrBeHHLI cyBepenuTer Poccuiickoi ®exepanuu. Iro cBoii-
CTBO M CIIOCOOHOCTH rOCYAapCTBa CAMOCTOATENbHO, 6e3 BMelIaTe Ib-
CTBa U3BHE, OIIPeJeJISATh CBOIO BHYTPEHHIOI U BHEIIIHIOO MOJUTHKY
IIPH YCJIOBHU COGIIIOZIeHUA IIPAB YeJIOBeKa M IpaKAaHUHA, 3alUTh
IIpaB HaIIMOHAJILHBIX MEHBIIWHCTB, COOIIOAEHUA HOPM MeXXIyHapo.-
HOT'O IIpaBa.

B Poccum rocyfapcTBeHHBII CyBepEeHHUTET PacCMaTPUBAeTCsa B
KayecTBe OZHOIO M3 GYyHAAMEHTAJILHEIX HCTOUHHUKOB CO3JaHud 3¢-
(eKTHBHOI CHCTEMB! pa3fiesIeHUs IroCyAapCTBEHHOM BJIACTH II0 Bep-



3.3. ¢ OcobenHocTu chegepaTuBHoz0 ycTpoiictea Poccuu 119

tukanu. CogepkaHue CHCTEMEI Pa3fieJIeHNA roCy/JapCTBEHHOM BJIa-
CTHM II0 BeDTHKaJIM, OCHOBaHHO Ha ¢efepaniusMe, MpeAIoaraer
OpraHWYHOe COYyeTaHue IIPUHIIUIIOB [OCYAapCTBEHHOIO CyBEeDEHUTE-
Ta ¥ CyOGCHAUAPHOCTH.

B Koscrurynuu PO 3akpellsieEsl OCHOBHBIE IPU3HAKHU rocy/ap-
CTBEHHOrO0 cyBepeHHTETa PocCHU. ITO BEpXOBEHCTBO (e/IepaTbLHOr0
3aKOHOJATeJbCTBA HaJl 3aKOHOJATeIbCTBOM cyOhbeKTOB Pesepauu
B PaMKax IIpeAMeTHO cdephl, ouepyeHHoi cT. 71—72 KoncTUTYIMuU
P®; HemPUKOCHOBEHHOCTh MPAHMI] ¥ TEPPHUTOPHAILHAS [IEJIOCTHOCTD
(4. 3 cT. 4); eAMHCTBO dKOHOMUYECKOr'0 IIPOCTPaHCTBa, OI0JKeTHO-
¢uBEaHCOBOI, 6aHKOBCKOI U feHeXKHO cucTeM (4. 1 cr. 8); exunasn
apMus, IPaBO roCyJapCTBa Ha 3allUTy CBOEro CYBePeHUTETa 1 IIpaB
rpaskjaH, IpaBo Ha 3alllUTy HHTEPeCoB MOCYJapCTBa U ero rpaskJaaH;
rocyZapCTBeHHAsA MOHOIIOJIMS Ha PeryJIMpoOBaHue U YIIpaBJIeHHe BaXK-
HeHIIMMH OTPacIAMH HapOLHOro xo3saiicTBa Poccuu, Ha OCHOBHEIE
cTpaTeruyecKkue IIpUPOAHBIE PECYDPCHI, IIDOM3BOACTBO U ToBaphl. Mx
noTeps 03HaYaeT yTPaTy roCyAapCTBOM CTaTyca IrocyAapCTBEHHOTO
CyBepeHHUTeTa.

ITockoabky Ha ypoBHE cy0bekTOB PX mo-pasHoMy TpaKToBajICA
00'beM roCyAapCTBEHHOI'O CYBepPeHHTETa U Hablrofanach TeHAEHIUA
BBIXOJa 3a paMKH (eZilepaTUBHBIX OTHOLIEHUI H 3aKPeNJIeHU dJ1e-
MEHTOB KOHdeJepaTUBHBIX CBA3eN, TO IIOTPe60oBaIOCh IPUHSATHE KO-
TIOJIHUTENbHBIX Mep ITo obecleyeHHI0 eJUHOr0 IIPABOBOTI'0 IIPOCTPaH-
crBa Poccun, B yacTHOCTH, YKa3sa Ilpesugenra P® or 13 Masa 2000 r.
«0 mo1HOMOYHOM npescraBuree Ilpesunenra Poceniickoit Pene-
panuu B GpefepaIbHOM OKPYTe» (C nocaedyowumu usmMeHeHUAMU
u dononneHuAMU).

EnuHCTBO CHCTEMHBI roCyJapCTBEeHHOM BaacTH B PP BrICTymaeT
APYI'HM KOHCTHTYIIMOHHBLIM IIPHHIUIIOM poccHiickoro ¢enepanns-
Ma. V3BecTHO, 4TO CYII[eCTBYET TOJBKO OJMH CII0CO0 CO3AaTh CHIIb-
HOe I'oCyAapCcTBO — eJUHCTBO BJIacTH. JlaHHEI GaKTOp HOCUT YHH-
BepCaJbHEII XapaKTep AJA JI060ro rocygapcraa, OfHAaKO B YCJIOBH-
Ax (eepaTHBHOIO roCyAapcTBa NpHodpeTaeT crienuGpuKy, IOCKOJIbKY
cucTeMa cBsA3eil 6asupyerca Ha COueTaHUM CyOOpAUHALIUM C IIDUH-
LUNHAaJIbHO MHEIM XapaKTepPOM OTHOLUEHHUH AeleHTpanu3aluu U
koonepanuu. B coorBercTBuu co cr. 5 Koncruryuuu PP dexepa-
THBHOe YCTPOiicTBO PocCHH OCHOBAHO Ha ee MOCY/JapCTBEHHOM IIeJI0CT-
HOCTH, eJUHCTBE CHCTEMEI rocyJapcTBeHHOit Biactu. Hapsany c Tep-
PHMTOPHAJILHOM LEJOCTHOCTHIO €AHHCTBO CHCTEMEI I'OCYAapCTBEHHOM
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BJIACTH SBJIAETCS HEIPEMEHHBLIM YCJI0BHEM I'oCyZapCTBEHHOM 1esIoc-
THOCTH. IIpMHIMI efMHCTBA CHCTEMEI [OCYAAPCTBEHHOM BJIACTH B
COYETAHHMH C IPHUHIIUIIOM CYOCHMAMAPHOCTH NIpeAoIpeesIsaeT 0cobeH-
HOCTH [IPABOBOI'0 PEryJINpOBaHUsA pasrpaHUYEHUA rocyAapCTBEeHHOM
BJIACTH IT0 BEPTHKAJIN B PAMKaX rocyfapcraa.

B coorBerctBuM ¢ KoHcTUTYyIHel PP NMPUHIIAI eJUHCTBA CHCTe-
MBI OPraHOB roCyJapCTBEHHOM BJIACTH HENOCPEeACTBEHHO 3aKperls-
eTcA B OTHOLIEHUH CHCTEMBI OPraHoB UCIIOJHUTEJIbHOR U CyAeOHOM
BJacTH. CHcTeMa OpraHoB MCIIOJIHUTEJILHOM BiaacTH B Poccuiickoit
Depepauuu onpenenserca B Koucrurynuu PP ¢ yuerom denepaTus-
Horo ycrpoiicTBa Poccu. Oco6eHHOCTS eIMHCTBA CHCTEMBI OPIaHOB
MCIIOJIHUTEILHOM BJIACTH IIPH (efiepaTUBHOM YCTPOMCTBE PaCKPHI-
Baercs B cT. 77 4 78 Koncrurymuu. Corsnacto 4. 2 ct. 77 Koncrury-
nuu PP, muuisb B ipefiesiax BegeHuA Pefepanuu U ee IIOJTHOMOYHMK
o IIpeiMEeTaM COBMECTHOI'O BeJeHus ¢ cyobekTaMmu PP deaepaisn-
Hble OPraHbl MCIIOJHUTEJILHOM BJIACTH 1 OPraHbl HCIIOJHUTEIbHOK
BJacTH cy0'beKkTOB Penepanuu o6pas3yOT efUHYIO CUCTEMY MCITOJI-
HUTeJbHOM BracTu B Poccuiickoit Pegepanun.

:KoHCTHTYnMOHHBI! IPHHEIMI PaBHONPaBHUA Cy0beKToB PO BHIpa-
JKaeTcs B IPUMEHEeHHMH K HUM paBHOro npaBoBoro Macuraba. Co-
riacHO 4. 1 cT. 5 KorcTuTynun, Poccusa onpefeseHa rocy1apcTeoM,
COCTOSIIIMM M3 PaBHOIIPaBHLIX CyOBeKTOB, HeBaupas Ha Bce cBoeo6-
pasue, Cy0'beKTHI JOJKHEI OLITH paBHONIPABHEIMU Iiepe] (efepalin-
Hoit KorcTUTynuMeili. B npoTuBHOM ciryyae fedopMHUpyeTCs rocy-
AapCcTBeHHO-NIPABOBasA mpupoza deaepanuamMa kak GopMEl ITocTpoe-
HHS 1IeJIOCTHOI'O roCyJapcTBa.

BwmecTe ¢ TeM obpaliiaer Ha ce6s BHUMaHHe TO 06CTOATENILCTBO,
YTO CIOCOOB! MPUHATHUA KOHCTHTYIIMH PecITyOJIMKH B cocTase PP u
YCTaBOB OCTAIbHBIX Cy6bexToB Pefepanuu mo deasepansHoit Kon-
CTUTYIIMM OTJIMYAIOTCH. Ech, coryacHo ct. 66 Koncruryuuu PO,
pecIryOJIMKH HaJleJIeHbI IIPABOM CAMOCTOATEBHO ONPEAeIATh CIIoco0
NPUHATHA WX KOHCTUTYLHUI (pedepeEyMOM, 3aKOHOAATEILHEIM Op-
raHOM, CHEMATLHO CO3/1aBaeMEIM OPraHOM H T.A.), TO APYTHe Cy0beK-
Thl Peflepanvu OrpaEUYEHEl IPABOM IPUHATHA YCTaBa TOJBKO UX
3aKOHOAATeILHBIM opranoM. Ocobhlii cTaTyc peciy6,IMK Kak rocy-
JapCTB IIOqYEePKUBAETCA TaKIKe ux IPaBOM YCTaHABJIUBATL CBOH rO-
cyAapcTBeHHBIe A3KIKH (4. 2 cr. 68 Koncturyuuu P®). Oguaxo ria-
BEHCTBYIOIIHIT apryMeHT — HaIlHOHAIbHEIH IPUHIIKI 06pa3oBaHus
pecnyGJIMK B 3TOM CJy4ae efBa JU COCTOATENEeH, TAK KaK aBTOHOM-
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Hule 06pa3oBaHUSA TaKKe CHOPMHPOBAHEI C YYETOM HALIMOHAJIBHO-
3THHUYeCKOro ¢pakTopa, OZHAKO IIPaBa YCTAHABIUBATb BTOPOM rocy-
IapCTBEHHBII A3KLIK UM He IIPEAOCTABJIEHO.

HepagencTBo cyGbekToB Peiepaliuil MPOCIeKMBAETCA U IIPH OIIpe-
JeleHuu aKToB cy0bekToB Pegepanuu Kak 00beKTOB KOHTPOJIA 3a
coorBercTBHeM KoHcTuTynnu PP u henepasbHEIM 3aKoHAM (I1. «a»
4. 1 c1. 72 Koncrurynuu P®). Eciu k coBMecTHOMY BesieHRIo Poc-
cuiickoit Pefepalluu ¥ pecIyOIUK OTHOCUTCS ofeclieueHre cooT-
BerctBuA Korcturyuu PO u denepalbHEIM 3aKOHAM KOHCTHTYLIMI
¥ 3aKOHOB pecITy0JIMK, TO B OTHOILIEHHUH APYrUXx cyobpexkToB Pepepa-
nuH 00beKTaMU KOHTPOJIA ABJIAIOTCA He TOJBKO YCTaBH M 3aKOHHI,
HO ¥ UHBble HODMaTHUBHEIE ITPABOBhIE aKThI JAHHKIX cyOBeKTOB Pene-
panuu. IIpu sToM cilefyeT OTMETHTbh, YTO KAaHHBIE IIOJIOKEHUA B
oIpefeJIeHHOH YacCTH BCTYNAalOT B IPOTHBOpeYHe C II. «6» u. 2
cr. 125 Korcrurynun P®, B KoTopoM He auddepeHUMPYIOTCA BUALI
aKTOB KaK 00'beKTOB KOHCTUTYIIHOHHOI'O KOHTPOJISA II0 KaTeropuaM
cyonexToB Peiepaiuu.

Cpenu cyobexToB Pefepaniuu, He ABIAIOLUIUXCA PeCIy0IHKAMH,
TaKxKe HeT paBeHCTBa B cTaTyce. KoHcTuTynus PP we paspennia
mpo6JieMy BXOXKAeHIS aBTOHOMHEIX OKPYTOB B COCTaB 00J1aCTH, Kpas
(4. 4 cr. 66). PakT BXOXKISHUA UMEET OIpe/ieJIeHHEIE ITOCIECTBUA
¥ Hen36eXXHO cyKaeT KpyT IpaB cyobekTa Pesepanuu, BXOAAIIETO
B cocTaB Apyroro cyonexkra Pd.

Taxum o6pa3oM, obecneyeHue peaTU3alUM IIPHHIMIIA PaBHO-
npaBusa cy6bpexkToB Poccuiickoit Pesepauuu cBA3aHO KaK ¢ CoBep-
IIeHCTBOBAHUEM HOPM caMoii poccuiickoil KoHcTUTyuH, ycTpaHe-
HHMeM 3aJI0KEeHHEIX B Hell IPOTHBOPEYMii, TaK U ¢ BRIpabOTKOII IIpa-
BOBOM MOJIUTHUKY OPOBEeJEeHHS B TEKYIIeM IIPaBOBOM M JOTOBOPHOM
peryJIupoBaHHUU I'VIaBHOT'O YCJIOBUA PaBHOIpaBus cyobekToB Defie-
Pamuy — CO3JaHUSA DEXKMMa UX PABHAEIX IIPABOBEIX BO3MOYKHOCTEH.
BakHO I0pDHAMYECKH rapaHTHPOBaTh aJeKBATHOE JaHHOMY IIPMHIIH-
Iy OpuMeHeHHe GopM 3aKOHOAATEILHOI'O U JOTOBOPHOI'O PEryJINpo-
BaHHUA cTaTyca cyObeKToB PD.

B kauecTBe ogHOr0 M3 OPUHELUNOB (PefepaTUBHOIO yCTPOHCTBA
Poccuu 4. 3 cr. 5 Koncrurynuu PP 3akpensneHo paBHONpaBue M
caMoolIpe/ieJieHue Hapo;:on.' ITousTne «Hapoa» B Koncrurynuu PO
YIIOTpeGIseTCs B PA3IMYHAIX 3HAUeHUAX: MEOTOHAIIMOHATBLHEIH Ha-
pox Poccuu Kak moJuTHYecKas OOL[HOCTb, HCTOUHHUK U CYyOBEKT
myGJIyHOI BaacTH (4. 1 cr. 3); MHOrOHAIMOHAJILHEIH Hapoa Poccuu
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Kak yupegurenb Koncrurynun PO (mpeam6byna); Hapoakl, IPOXKHU-
BaloIHe Ha COOTBETCTBYIOMIEI TEDPUTOPHUH, OCHOBOM YKU3HU U feA-
TeJBbHOCTH KOTOPRIX IIPU3HAIOTCA 3€MJISl ¥ APYTrUe IPUPOLHEIE De-
cypcHI (cT. 9), KaK HaceJeHHe; HApOAK!, 00Jajalomiue IpaBoOM Ha
coxpaHeHHe POLHOro A3HIKa (4. 3 cT. 68), Kak 3THHYecKas o0iI-
HOCTb; HaPOAKI, OTHOCSAIIIHECH K KaTerOPMM KOPEeHHBIX MaJIOYHC/IeH-
HEIX (cr. 69); Hapoar! B Poccuiickoii Penepanun, obaagaroniue mpa-
BOM Ha DaBHOIIpaBHe U caMoonpezenxeHue (mpeaMmbyna u 4. 3 cT. 5
Korcruryuuu PP).

Hapozwt B Poccuiickoit Penepauuu Kak CyOBEKTHl, KOTODBIM
rapaHTHPYeTCs PaBHOIPaBMe U IIPDABO Ha caMoonpeeieHHe HMEHHO
KaK OpUHIUNI (PefepaTUBHOTO YCTPOHCTBA, COCTABIAIOT TAKYIO TeP-
PUTOPHAILHYIO M IIOJUTHYECKYIO OGIIHOCTb, KaYeCTBEHHbBIE XapaK-
TEePHCTHKH KOTODPOM ITO3BOJIAIOT MM CaMOOIPEAEJIUTHCS TEpPPH-
TOPHAJILHO M ITOJIUTHYECKH Ha NIPaBaX COCTaBHOM YacTH — CyO'beK-
Ta Pepepanuu. Koacruryuusa PO, 3akpennas paBHoIpaBHe H
caMoolipeieieHe Hapoi0OB KaK MIPUHIIUII POCCHIfCKOro denepanns-
Ma, 3aKJIaILIBaeT TeM CAMBIM HATHAIMOHAILHEIN ITOAX0/ K IOHMMa-
HHIO «HapPOABI» MPUMEHHUTENLHO K JAHHOMY IIDHHIIHITY.

Wrak, KI0YEBHIM KPUTEPHEM HAeHTHDHUKAIMN HapoAa KaK 00-
IMHOCTH, CIIOCOOHO# GRITH CYOBEKTOM NpaBa Ha caMoolpesieIeHue,
ABNAeTCA 00beAMHEHUE eUHOM TePPUTOPHEN ITpoKUBaHUA. TakuM
o6pa3oM, paBHOIIpABHE M caMOooIpesieJieHHe HapoaoB B Poccuiickoit
Pepepanuy KaK KOHCTUTYIIMOHHKIH IPUHIMI (PeepaTHBHOIO YCT-
poiicTBa cleqyeT pacCMaTPUBATh ¢ O0IerpaXxfaHCKHUX HaJHAI[HO-
HAJILHBIX ITO3UIIHIA.

ITpunnun pasrpaHUYeHUA IIPeIMETOB BeZleHUs MexXay dexepa-
nueil ¥ ee Cy0beKTaMHU, ABJIAACH OJHUM M3 OCHOBOIIOJIATAIOIIMX
NPUHLOUNOB defepannsMa, GopMalbHO IOPUANYIECKH He 0003HAYeH
B OCHOBaX KOHCTHTYIIHOHHOTO cTpod P®. To, UTO JaHHBIN MPUHITAI
TI0JIOXKEH B OCHOBY pa3fesieHus peaMeTHOMH cdephl rocygapcrTeeH-
HOIi BjacTH Mex Ay denepamnueii u ee cyobeKTaMu, ciefyeT U3 TOJ-
KoBaHu4A crateit 71, 72, 73 Koncturyunun P®. Cratesa 5, ycraHasiu-
Baoas 6a3oBble MPUHIMIE! (elepaTHBHOIO YCTPOMCTBA, B Kaye-
CTBe OJHOI'0 M3 HUX Ha3blBaeT JHIIbL pasrpaHUYeHHe IIpeIMeTOoB
BeJleHUA U IIOJTHOMOUYMIT MeXXTy OpraHaMM rocyAapCTBeHHOM BJIaCTH
Poccuiickoit Penepamuu 1 opraHaMHU rocyAapcTBeHHOM BJIACTH ee
cy6peKTOB. BMecTe ¢ TeM 3TOT IPUHIMIT ABIAETCS BTOPHYHEIM 110
OTHOILIIEHHIO K IPHHIINITY PasrpaHMYeHNs IPeIMETOB BeEHUA MEeXXKIY
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denepanueii u ee cy6beKTaMH, TaK KaK B IIOCJIeAHEM CIydYae pedb
HJEeT 0 MEPBUYHOM YPOBHE yIpaBJeHUs GefepaTHBHEIMH OTHOILIIE-
HHUSMH B rocyfapcTBe — MeXXAY delepauueil u ee cy6G'beKTaMH,
XapaKTep KOTOPLIX U IIpeJoIIpesesideT OTHOLIEHUS MeXIY opraHa-
MM roCyapCTBEHHOI BIaCTH 110 BEPTHKAJIH.

IIpuHIUN pa3rPaHUYEHUA IIPEIMETOB BeAeHUS M IIOJHOMOYMHA
MeXXAY ¢efepaIbHBIMU OpPraHaMy rocyAapCTBeHHOM BJIACTH U Opra-
HaMH BJIAaCTH cy0'beKTOB (pefiepalliu IIOJYYHJI CBOe 3aKpellIeHHe B
4. 3 cr. 5, 4. 3 cr. 11 Koncruryuuu PP. Kak yxe ormeuanocs,
0Cc06GEHHOCTHIO TPABOBOIO PEXKKMa, B PAMKAaX KOTOPOTo IpeAmoJara-
erca obecrieyeHHe rocyapcTBeHHOro cysepenurera Poccuun, apis-
eTcs NpU3HaHUe JOroBOpa MpaBoBoii GopMoii peryiupoBanus deae-
paTuBHBIX oTHoIeHUI (cT. 11 Korcrurynuu P®) B KoOHTEKCTE Tpe-
6oBanuit 4. 2 cT. 4 Koncruryuu P®. JIoroBopkl X COrjameHusa Kak
npaBoBas ¢popMa pasrpaHUYeHHS IPeIMETOB BefleHUs U ITOJIHOMO-
YU MeXXAY OpraHaMH rocyJapCTBeHHOM BJIaCTH AOJKHEI HCIIOIb30-
BaThCA KaK JOMOJHUTENbHasA GopMa B TOM ciIydae, ecau dpegepab-
HBIH 3aKOH ABHO HEJOCTAaTOUYEH JJIA YperyJIupOBaHUA OTHOIIEHUI
HMJIHX BOBCE OTCYTCTBYeT.

BrIlen310xeHHoe T03BOJIAET CAeNaTh PAX BEIBOAOB. [IpHHIUIIED
poccuiickoro degepanusMa MOJYYHUIN CHCTEMAaTU3HPOBAHHOE 3a-
KpeljeHHe B KOHCTUTYIIHOHHOM NOPSAAKE, YTO IIPUAAJIO UM obIe-
06523aTeIbHOCTH ¥ BepX0BeHCTBO. COBOKYIIHOCTL IPHHIMIIOB (efe-
panusma B PD noyxkHa yYUTHIBATHCA DU IPUHATHH yIIpaBJIeHYe-
CKHX pellleHHii Ha BCeX YPOBHAX BiacTU. CTaHOBJIEHHE POCCUICKOTO
tdenepanuama qoKHO 6a3UpPOBATHCA Ha HATHAIMOHAJIBHOM IIOAXO-
Iie, YTO ABJIAETCA YCIOBHEM I'PAMOTHOIO rOCYAapPCTBEHHOI'O yIIPaB-
JIeHUA.

1A KaueCTBEHHOT'O U afleKBaTHOI'O ynpapJjeHus B chepe degepa-
THBHKIX OTHOLIEHHI TpefyeTcs 3HaHUe UX creruUKH. ITO aKTya-
JIU3HUPYET pacCMOTpeHHe ocoGeHHOCTelH poccHiickoro ¢gefepaiuama.
IIpesxae Bcero Poccust OTHOCHTCA K CaMBIM MHOTMOCYOBEKTHRIM (he-
nepanusM B mupe. CocraB ee cy6beKTOB epeyucier B 4. 1 cT. 65
Koucruryuuu P®D. Bmecte ¢ TeM yucio cy6bextToB Poccuiickoit
denepanuy He OTHOCUTCA K IMOCTOSHHBIM BenuyuHaM. CorsacHo
4. 2 ct. 65 Koscruryuuu P®, npursarue B Poccuiickyio Penepa-
uio ¥ 06pa3oBaHKe B ee COCTaBEe HOBOI'O CYyOBeKTa OCYIIeCTBISAETCH
B NOpAAKe, YCTAHOBJEHHOM (efepalbHBIM KOHCTHUTYIIHOHHBIM
3akoHOM. CooTBercrByromuii akT Ne 6-DK3 «O nopaake NpuHATHA
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B Poccuiickyio ®Pegepanuio 1 o6pasoBaHHA B ee COCTaBe HOBO-
ro cy6pekta Poccuiickoit Pepepanuus Obln npuHAT 17 mexabpa
2001 r. JauasiM PefiepalbHBIM KOHCTUTYIIMOHHEIM 3aKOHOM OIIpe-
ZIeseHo, uTo npuHATHE B Poccuiickyio Pesepanuio HOBOro cy6'bek-
Ta IpeAcTaBiser co60i mpolesypy, NpesyCMaTPHBAIOILYIO H3MeHe-
HHe cocraBa cy0sexkToB Poccuiickoit Pefepaniuy B pe3yabraTe IIpU-
coeguHeHMd K Poccuiickoit Pegepaiiuy HHOCTPAHHOIO roCcyJapcTBa
unu ero yactu. O6pasoBanue B cocraBe Poccuiickoit Penepanun
HOBOr0 cy0’beKTa — IpollefAypa, IpefyCMaTPHUBAOLLIAA H3MeHeHHe
cocraBa cy0ObeKkTOB Poccuiickoit Pefepanuy BceMH 3aKOHHO yCTa-
HOBJIEHHBIMH CIT0CO6aMH, 3a HCKJIIOYeHUEeM BHIIIeHa3BaHHOI'O Ba-
puaHTa.

IlepBEIM OomEITOM peanu3anuu 4. 2 cr. 65 Komcrurynun PO u
denepaabHOro KOHCTHUTYIIMOHHOrO 3aK0oHa oT 17 nexabpsa 2001 r.
cran pedepenayM 06 oonequnennu IlepMckoit o6ractu u Komu-
IIepMAKOro aBTOHOMHOI'O OKPYTa, IMPOBeeHHbIN 7 nekabpa 2003 r.
B utore, BO3HUK HOBHI cy6beKkT PP — IlepMmckmii kpait. OGpaso-
BaHHUIO HOBHIX CyOBeKTOB B cocraBe Poccuiickoit Pegepanum —
Kpacuosapckoro u KaMuaTcKoro Kkpaes — crocoG6CTBOBAIH TaKiKe
pedeperaymu o 06beguHeENI0 KpacHosspckoro kpas, TaliMbipe-
koro (Jorrano-HeHenkoro) 1 9BeHKHIICKOr0 aBTOHOMHEIX OKDYTOB,
KamuaTtckoii o6acTu 1 KopAaxCcKoro aBTOHOMHOI'O OKpyTa.

agz)cwennocmm tdenepaTuBHOro ycrpoiticrsa Poccuu orHOCHTCA
TaKJKe MHOTOBHIOBHIN cyObeKTHEIH cocraB Poccuu, uTo onpegee-
HO 4. 1 cr. 5: B cocraB Poccuiickoit Pesepaniuu BXOAAT pecnybiin-
KH, Kpasi, o0JacTu, roposa ¢eaepaabHOro 3HaueHUA, aBTOHOMHAA
ob6sacTh, aBTOHOMHBEIE OKpYTa, T.€. 6 BUIOB cy6beKkTOB. I3 ananmusa
JaHHOH# HODMBI B COBOKYITHOCTH ¢ 4. 1 cr. 65 caegyer elie oguH
BBHIBOJI, CBAA3aHHKIH ¢ 0c06eHHOCTBIO poccuiickoro degepaatnsmMa: B
OCHOBY BBIZeJIeHHA Cy0'beKTOB II0JI0XKEHO ABa MPHU3HaKa (Hayuo-
HaabHbill, KOTOPHIM PeaTH30BaH B OTHOLIEHWH pecny0JMK, 3a HC-
KJIo4YeHUeM pecityOnuk Jlarecran u Anraif, aBTOHOMHOI o61acTH,
aBTOHOMHEIX OKDYTOB, U MeppumMopuaibiblil, IPOABUBIINICA B OT-
HOIIIEHUH KpaeB, obacreit, ropofoB defepaibHOroO 3HAYEHNS).

OcobGeHHoi1 4epToii poccHiickoro eepaaMa SBISETCA €ro CJI0XK-
HOCOCTABHBII ( «CJIOKHOCOUYUHEHHEIH », « MATPEIIIeYHRBII » ) XapaKTep,
410 3ahUKCHPOBAHO 4. 4 cT. 66 Koncrurynuu Pd: oTHoImeHUA aB-
TOHOMHBIX OKPYI'OB, BXOASIOWX B COCTaB Kpas, 06J1aCTH, MOT'YT pe-
ryaupoBaTthca ¢pefepaTbHEIM 3aKOHOM M JOTOBOPOM MEJXAY rocy-
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JapCTBEHHHEIMHM OPraHaMU Ha3BaHHBIX CyOBEKTOB. JlaHHas KOHCTH-
TYIMOHHAsA HOPMAa 3aKOHOAATEILHOIO Pa3BUTHSA IIOKA He MOJyYHIa.

denepanua MOXKeT XapaKTepU30BaThCA UYepe3 IPaBOBOM CTaTyC
ee cy6bekToB. C 3TOM TOUKH 3pEeHUA, KaK y2Ke OTMedasIoch, pas3jit-
YaloT CuUMMEmMpPUiHble U acummempuinbie gpedepayuu. Poccuiic-
kaA KoHcTHTYIMA MPsAMO YKa3kIBaeT Ha paBHOIIPaBue Cy0'LeKToB PP
(4.1, u. 4 cr. 5). OgHaKo aHanus 4. 2 cT. 5, 4. 2 cT. 68, u. 3 cr. 66,
MHBIX KOHCTUTYIUOHHEIX HOPM JaeT OCHOBAaHUSA M'OBOPHUTH O HEPAB-
HOIIPaBUH CYO'HEKTOB.

IIpuBeseHBEIE 0COOEHHOCTH KOHCTUTYIIHOHHOM MOZEIN POCCHIA-
ckoro (eepas3Ma JOMKHEI YIUTHIBATHCA IPU OCYILECTBJIEHHH I'0-
CYAapCTBEHHOTO ynpaBJieHEus B chepe ¢peaepaTUBHBIX OTHOLIEHUIA,
TP IOCTPOEHMH eTUHOr0 3 HeKTUBHOIO POCCHIICKOro rocyapcTBa.

3.4. Cuctema OpraHoB rocyaapCcTBeHHOW BaCTy
B Poccuitckon Pepepauun

H3BecTHO, UTO rocyAapcTBeHHAA BJIACTh MaTepHalIu3yeTca yepes
OpraHbI FOCYZapPCTBEHHOI BIACTH — OPraHU30BAHHYIO YaCTh TOCY-
JapCTBEHHOI'0 MeXaHU3Ma, HafleJIeHHYIO BJaCTHBIMH ITOJTHOMOYHA-
MH, ONIpeJeJIeHHOH KOMIIeTeHIIHell U HeoOOXOJMMBIMH CPeCTBaMH
JUIA OCYILIECTBJIEHHUA 3a8aY, CTOALIUX llepe] rocyJapCTBOM Ha KOHK-
PETHOM yYacCTKe rocyZapCTBEeHHOI'0 PyKOBoACTBa o0miecTrBoM. Mx
cucTeMa, MopALOK GOPMHPOBAaHUA, KOMIIETEHIIUA, IPOLleCC B3au-
MOJEHCTBUSA 00YCIOBIMBAIOTCA 0COOEHHOCTAMM (GOPMEI I'OCYAAapCTBA.

OpraH rocyfapCcTBeHHOM BJIaCTH OTJIMYaeT PAX IIPU3HAKOB, KOTO-
phle B CBOEH COBOKYIIHOCTH HO3BOJIAIOT OTHECTH KaKOR-1160 opraxn
K pa3pamy rocyZapcTBeHHO-BIacTHHIX. Tak, opraH rocyapcrBeHHOM
BJIACTH CO3JAeTCHA U JeHCTBYeT OT MUMEHM TOCYAapcTBa HAa OCHOBE
3aKOHOB ¥ APYTHX HOPMATHUBHEIX IIPABOBBIX AKTOB, BRIIOJIHAET CBOM-
CTBEHHBIE TOJILKO eMy 3afauu ¥ GyHKILMH; 00ragaeT coOCTBeHHOM
KOMIIETeHI[Hel, BIPaXKaoleics B IPUHATHH IOPUAUYECKH 3HAYU-
MBIX pellleHHii, HAIPaBJIeHHBIX 34 Ipefesbl CBOeH OpraHu3amuu.

OTMeTHM, YTO He BCe rocyfapCTBeHHbIe OPraHkl ABIAIOTCA Opra-
HAMM rocyAapcTBeHHOi Biaactu. Hampumep, npokypatypa P®, Voou-
HOMOYEHHHI 110 mpaBaM 4esjoseka B P®, Axmunucrpanus I[Ipesu-
nenra PP, [lenrpasbHas u3bupareabHass KOMUCCHUS OTHOCATCH K
rocyAapcTBeHHEIM OPraHaM, HO BJIAaCTHLIMH IIOJHOMOYUAMU He Ha-
ZleJIeHEl.
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TocynapcTBeHEBIE OPraHbl MOI'Yy T KJIaCCHPHIMPOBATLCA 110 Pas-
JIMYHBIM OCHOBaHMAM. Tak,|o mopaaxy GopMHEPOBaHUA rocyaap-
CTBEeHHEIE OPTaHKI JeJATCA Ha u3bupaemvie (Hanpumep, Locyzaper-
BenHas [lyma @enepamsHoro Co6paunsa PP, nopaaok BEIGOPOB KOTO-
poit onpezesen PeaepanbHuIM 3aKoHOM OT 18 Mast 2005 . Ne 51-P3
«0 BrI6opax gemyraroB ['ocyzapcrBenHoit Jlymur @eaepanbroro Co-
6panus Poccuiickoit Megepanun»); HasHavaembie (Harpumep, IIpa-
BUTeJabCcTBO PP, NOpAAOK Ha3HAYEHUs YIEHOB KOTODOTO olipeaesieH
4. 2 c1. 112 Korcrurynun PP u @eaepalbHBIM KOHCTUTYIIHOHHEIM
3akoHOM oT 17 pekabpa 1997 r. «O IIpaBurenscTBe Poccuiickoit
degepanuu»); popmupyemoie (Hanpumep, Coser Pegepanumn, no-
PAKOK GOPMHPOBAHUA KOTOpOro onpeneneH 4. 2 ct. 95 Koucrury-
uuu PP u @egepanbHbiM 3aKkoHoM oT 5 aBrycra 2000 r. «O mopaza-
ke dopmupoBauusa Coera Pepepanuu PegepansuHoro Cobpanus
Poccuiickoit @egepamuu»).

‘\I'Io GYyHKIMOHAILHOMY ITPU3HAKY OpPraHkl M'OCYAapCTBEHHOM BJac-
TH JeJIATCA Ha 3aKOHOAATeIbHbIe (Hanmpumep, [ocyzapcrBenHas [lyma,
Coset ®enepauun, 3akoHodamenvHbie (IpeACTaBUTEIbHEIE) Opra-
HEI FOCyJapCTBeHHOI BiacT cyobeKkToB PM); ucnornumenvhote (1a-
npumep, IIpasurenscreo P, ucnomuTe IbHEIE OPraHbI TOCYAapCTBEH-
HOi1 BaacTH cy6bekToB P®); cydebrble (Hanpumep, KoHCcTHTYHOH-
Hulil Cyx PP, KOHCTUTYIHOHHEIE (YCTaBHEIE) CYAbI CYOBEeKTOB PD).

Pasnuyatorcs rocyjapcTBeHHEIE OPraHbl M IO TEPPUTOPHAJIBHOM
IOpUCAUKLUM: pedeparbrble (Hanpumep, Ilpesugent PD, IlpaBu-
TenscTBO PD); cy6pekToB Penepanuu (HaipuMep, IIPaBUTEILCTBO,
rjaBa afMUHHCTPALUH (BBICIIIEE JOIKHOCTHOE JIMII0) KOHKPETHOro
cyopexra PD); mecmuuie 2zocydapcmeentvie opzarvl (HaIpuMep, ro-
POJACKOI1, paifoHHEIH CyJHI).

Tlo criocofy MPUHATHA pellleH!sA rocyfapCTBeHHbIe OPraHbl MOTYT
OBITH pa3fieIeHHI Ha KOJleZUualbHble, T.e. IDUHUMAIOIIe pellleHus
TIOCPEACTBOM roJjiocoBaHus (HampuMep, ['ocymapcrBenHas Jlyma,
IIpaBurenscTBo P®), u eduHoravanrbHble (HanipuMep, [Ipesugent
P®, npesugeHT pecny6auku B cocraBe PD).

T'ocymapcTBeHHEIE OPraHKBI OTJIMYAIOTCA TaKIKe II0 CPOKY IIOJTHOMO-
4uil: c onpedeneHHoM CPOKOM noaHomouul (Hanpumep, Ilpesugent
P® — 4 roga, YIIOJIHOMOYEHHHIH IO IMpaBaM 4YeJioBeKa B PO —
5 s1eT); ¢ HeonpedeneHHbLM CPOKOM NOAHOMOYUL (HatpuMep, Gexe-
paibHBE CYAHI 00LIeH OPUCAUKIIUU); C ONOCPed06AHHbLM CDOKOM
noaromouull (Harrpumep, IIpaBurenscTBo PP, unenrr CoBera Pepe-

panuu).



3.4. ¢ Cucrema opzaHOB 20CygapCTBeHHO{d BAaCTu B PO 127

CyI1necTBYIOT M MHBEIE OCHOBAHHS AJIA KJacCUPHUKALUH IrocyAap-
CTBEHHEBIX OPr'aHOB (II0 KOMIIETeHIMH, [I0 YUCIEHHOMY COCTaBy, IO
HOpPMAaTHBHOMY IIPaBOBOMY aKTy, UX yUpeKaamollemMy, 4 1.1.). Bee
OHH IT03BOJIAIOT 0XapaKTepH30BaTh MOCYAapPCTBEHHEIE OPraHEl B MX
PA3IMYHBIX MIIOCTACAX.

Koncrurynusa Poccuiickoit Pefepaniy ycTaHaBIWBaET, YTO Opra-
HEI I'OCYAapCTBEHHOM BJIACTH ABJSIOTCA MEXaHU3MOM OCYILleCTBJIe-
HUA HaApOAOM CBoeif BaacTu (4. 2 cT. 3), a IpUCBOEHHE BJIACTHRIX
MOJIHOMOYHIA IIpeciefyeTcs Mo ¢efilepaJbHOMY 3aKoHY (4. 4 cT. 3).

OpraEusauus U JesATeJbHOCTh M'OCYJapCTBEHHBIX OPraHoB OCY-
LIEeCTBJIsIeTCA Ha OCHOBe PAJa IPUHIUIOB. B ynciie KOHCTHTYIIHOH-
HBIX — IPHHIMII pa3JejIeHMsI BjIacTel, COrJIacCHO KOTOPOMY efH-
Has rocyfapcTBeHHas BjacTs B PD ocyiiecTBiasieTcs Ha OCHOBe pas-
JleJIeHUsA Ha 3aKOHOJATeNbHYIO, HCIIOJTHUTEJNBHYIO U CyAe0HyI0, a
opraHsl Ha3BaHHEIX BeTBeil BJIaCTH CAMOCTOATEJNbHH (cT. 10); MpuH-
LIMII pasrpaHUYeHHUsA IPeAMEeTOB BefleHUs U ITOJIHOMOUYM MeX Ay de-
JepajbHbIMHU M cy0beKToB Deepanii rocy1apCTBEHHEIMM OpraHa-
mHu (4. 3 cr. 5, 4. 3 cr. 11); IPpUELIUN cAep>KeK U MPOTHBOBECOB,
BLIBOAMMBI K3 cofiepKaHua deaepaabHoil KOHCTUTYIIMM M IPOSB-
JNAOLINHACA B 3aKOHHOM B3aUMONPOHUKHOBEHUH OPTaHOB Pa3JIHY-
HBEIX BeTBei rocyAapCTBEeHHOM BJIAaCTH B KOMIIETEHIIHIO ADYT APYyTa;
NMPUHIUI 3aKOHHOCTH, COIIaCHO KOTOPOMY OpraHbI rOCyAapCTBeH-
HOI BacTH 06s3aHuI cobaogars Koncruryuuio PP u 3axkoHEI (4. 2
cr. 15, 4. 3 cr. 90, u. 3 cr. 115 Koncruryuuu PP).

"CorntacHo 4. 1 cr. 11 Koncrurymuu P®, rocynapcTBeHHYI0 BIACT
B Hamel crpaHe ocymecTBaAwT IIpesunent PdD, dexepans-
Hoe Co6panue (CoBer Penepaunu u I'ocynapcrsennas J{yma),
IIpaBureascreo P®, cynsr P®. KoHCTUTYIIHOHHEIM XapaKTepHcC-
THKaM IIPABOBOI'O [TOJIOXKEHUA Ha3BaHHBIX OPraHOB IIOCBAILLIEHEI COOT-
BETCTBYIOLIIHe I'IaBhl 6a30BOro 3aKOHA Hallleil CTPaHhbI.

Koucruryuuouno-npasoBoii craryc Ilpesugenra PP onpegesen
npeuMylecTBeHHO r1asoil 4 Koucruryuuu PP. PegepanbHoro 3a-
KOHa 0 IJIaBe rocyxapcrsa B Poccuu Her.

* CorsiacHo Koucruryuuu PO, IIpe3auaenT ABiseTcA IrJ1aBoOM ro-
cymapcTBa, npeicTaBisaa PoccHio BHYTDH CTPaHH M 3a ee Iipefesia-
MU ¥ BeIcTynadA rapadiToM Koncrurynuu PP, npaB u cBo6og deso-
BeKa M rpaxkgaHuHa. Ilpeaugent PP He BXOAUT HEMOCPEACTBEHHO
HH B OJHY U3 BeTBeH BJIACTH, HO TECHO C HUMH B3aUMOJEHCTBYeT,
obecreunBas coryiacopanHoe GyHKIIMOHUPOBaHHMe OPraHoOB rocyAap-
CTBEHHOM BJIaCTH.
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B Koncrturynuu PP ycranosieHo, uto [Ipesusent PP usbupa-
eTcs Ha 6 JeT Ha OCHOBe BceoOImero paBHOrO M MPSAMOro u3bupa-
TEeJHHOro NpaBa NPH TaiHOM roaocoBamuu. I[IpesusenTom PP
MoOKeT GRITh U36paH POCCHHCKHUIA rpakfaHUH He MoJoxke 35 Jer,
IIOCTOSTHHO IIpoKkKBaouii B Poccun He MeHee 10 jser. KoHkpeTusa-
1A JaHHOTO KOHCTUTYIMOHHOTO ITOAX0AA ocyiecTBiIeHa Penepasin-
HBIM 3aKOHOM oT 10 auBaps 2003 r. Ne 19-@3 «O BriGopax IIpeau-
neHra Poccuiickoit Degepanum».

W30paHHEIM CUMTAETCA 3aPerMCTPHPOBaHHBIN KaHAUAAT, KOTOPhIH
ToTy4yus1 GoJree MOJIOBHHEI I'OJIOCOB M36HpaTesIell, IpHHABIINX ydac-
THe B rojiocoBaHUHK. Yucio n3buparesnei, IpUHABIONX YIaCTHE B
TOJIOCOBaHWH, OIIPeAesIAeTCA 110 YHCTY U36HUpaTeabHBIX Gl0/uTeTeneit
YCTaHOBJEHHOMN (HopMEI, 0OGHAPYKEHHKIX B SIMUKAaX AJS ['0J0CO-
BaHUA.

Ha rpugnaTeiii geHb co gHA obMOUaIBHOrO O0BbABIEHUS O pe-
3yabTaTax BeIGOpoB IIpesueHTa ocymecTBiIsieTcs NpefycMOTPeHHAS
Koucruryiueil npouenypa ero BCTYIJIeHH B AOJKHOCTb (MHAYTY-
panus). OHa 3akJoyaeTca B npuHeceHuH IIpesaurenTrom PP mpucs-
I' B TOP’XKEeCTBEHHOM o6CTaHOBKe B MpHUCYTCTBUH 4jeHOB CoBera
depepanuu, genyraroB ['ocygapcrBerHoi JyMer u cyaeit Korcru-
ryrnuonHoro Cyna P®. Teker npucary ycraHosJieH B cT. 82 Koncru-
Tyuuu PD.

KoHcTUTYyOMOHHEIE OrpaHUYEHHUs, YTO OZHO M TO ’Ke JIMIO He
MOJKeT 3aHUMAaTh JOKHOCTD [Ipesugenta PP Gosee ABYX CPOKOB
noapax (4. 3 cr. 81), BO3BMOKHOCTb OTPELLIEHUS ero OT AOJIKHOCTH
(ct. 93), a TaK)Ke IpU3HAHUe HOPMATUBHEIX akToB IIpesusentra PO
HEKOHCTUTYIHOHHEIMHU (II. «a» 4. 2 cT. 125) BRICTYyNaOT rapaHTHA-
MH oT nnpeBpanienus IIpesusenra PO B aBTopUTapHOrO IPABUTENS.

TTosmomouns IIpesugenta PP chopMyIMpoBaHE! He TOJBKO B IJIaBe
4 KoHCTHUTYIMH, HO ¥ B JPYTUX IVIaBaX, NOCBAIIeHHHIX Penepass-
nomy Cobpanmuto (riaBa 5), [IpaBurenscTsy (rirasa 6), cyae6Hoit Bna-
ctH (raaBa 7), 4yTo 00ycJIOBJIEHO OCOOBIM MECTOM IJIaBRI FOCYAapCTBa
B CHCTeMe OPraHOB I'OCyJapCTBEHHOM BiacTH. Peanusaius moyHo-
MoOYHii TpebyeT ocoOBIx rapanTuii. B coorBercreuum co cr. 91 Kon-
cruryuuu PO I[IpeauaenT o61agaeT HeIPHKOCHOBEHHOCTHIO.

TloHOMOUYMA INIABBI N'OCYAAPCTBA MOT'YT OBITH CrPYININPOBAHEL, YTO
[03BOJISET YeTdye NpoaHaaIu3upoBaTh ux. Tak, [Ipesuaent umeer
IIOIHOMOYHA, CBA3aHHEIE ¢ GOpMUpOBaHUeM deZepaIbHEIX OPTaHOB
rocyzapcTBeHHo# BiacT. HanpuMep, oH Ha3HayaeT BRIGODHI Aeny-
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raToB l'ocynapcrBennoit JlymMu (. «a» cr. 84 Koncrurynuu PO);
HagHauaeT c cornacus [ocyaapcrBersoit [ymur Ilpeacenarens Ilpa-
suTeiabcTBa PP (11. «a» cr. 83); HasHauaer mo mpeasosxkenuio [Ipex-
ceparens [IpaBuTennscTBa ero 3aMecTuTeNel U GeaepaTbHEIX MUHU-
cTpoB (1. «a» cr. 83); mpeacrasaser Cosery Penepannu KaBAUAA-
TYPH JJIA Ha3HAYEeHUS Ha JOJDKHOCTH cyAeit KoHcTHTynmUOHBHOTO,
BepxosHoro, Beicmero apGurpaskHOro cyoB, ['eHepaabHOro IpoKy-
popa, Ha3Ha4aeT cyJei APYTUX (pefepaibHEIX CYAOB (II. «e» cT. 83).

_TIpesuneHT uMeeT IOJTHOMOYHS B chepe 3aKOHOAATEIBHOI BJIaC-
TH, YTO BHIpa)KaeTcs, HAIIpUMeD, B IOATTMCAHUM U 0GHAPOAOBAHUH
denepanbHEIX 3aKOHOB (1. «a» CT. 84), B 001aJaHMH IPABOM OTJIara-
TeasHOTO Beto (4. 3 cT. 107); Bo BHeceHHH 3aKOHONpoeKTOoB B 'ocy-
napcrBeHHYIO Iymy (1. «r'» cr. 84), npeAosKeHni 0 moopaBKax U
nepecmoTpe Koncruryuuu PO (cr. 134).

' Bosrbmoit 06eM mosEOMouMii 3akpernieH 3a [IpesauneaTom PO B
cdepe, CBA3aHHOM C JeATEIHLHOCTBIO HCIIOIHUTEILHOM BJIACTH. B yacT-
HOCTH, IVIaBa FOCYAapCTBa BIIpaBe MpeAceJaTeILCTBOBATE Ha 3acefa-
Huax IIpaBurenncrsa (1. «6» cr. 83), npuEUMaTh pemeRus o6 oT-
craBke IIpaBurenncrsa (4. 2 ct. 117). OH BIpaBe OTMEHHUTH NOCTA-
HOBJIEHHUA U pacnopsxeHus [IpaBurenncrsa (4. 3 cr. 115), a Takxke
NMPHUOCTAHOBHUTH JeHCTBHE aKTOB OPraHOB UCIOJHUTENbHOM BJIACTH
cy6beKkToB PP (u. 2 cr. 85). IIpesugent PP HasHauaeT Ha JOJIK-
HOCTB K OCBOOOXKJaeT OT AOJIXKHOCTH CBOMX IOJHOMOYHKIX IIpeAcTa-
BHTeJIeH (II. «K» cT. 83). YKazaMu IJIaBHI rocyJapCcTBa Ha3HAYeHHI,
HamIpuMep, IOJHOMOYHBIe npeacTaBuTeau [Ipesugenra PP B Kon-
crurynuonHoM Cyze (Vkas IIpesuaenra P® or 31 gexabpa 1996 r.
«06 ofecnieueHHH HeATEJbHOCTH MMOJHOMOYHOIO IpeACTaBHUTEJNA
IIpesunenra Poccuiickoit Pegepanuu B Korcruryuuonnom Cyge
Poccuiickoit Deaepanuu» (¢ nocaedyrnouwumu u3MeHEeHUAMU U
donoanenuamu)), B nanarax napiamerra (Ykas Ilpesugenra PP or
10 ¢espans 1996 r. Ne 169 «O nmonHoMOYHEIX ITpeAcTaBUTeaAX [Ipe-
supnenTta Poccuiickoit Penepanuu B nanarax Pegepanpaoro Cobpa-
Husa Poccuiickoit Pegepanuii»), B pefiepaIbHEIX okpyTax (Ykas Ipe-
augenTta PO or 13 maa 2000 r. «O MOJIHOMOYHOM IIpeAcTaBUTeNIE
IIpesugenta Poccuiickoit Pegepanuu B deaepalbHOM OKPYre»
(c nocaedyrowumu usmerneHuAMU U OONOLHEHUAMU)).

IToceaunii MHCTUTYT B Ha3BAHHOM BapHaHTe IpefHa3HAYEeH IJId
obecrieueHHsT eAMHCTBA I'OCYJapCTBEHHOM BJIACTH, € AMHCTBA IIPaBo-
BOT'O IIPOCTPAaHCTBa, EAMHCTBA IPABOBOTO CTAaTyCa YeJIOBEKa U IPaK-
AaHUHA Ha Beeit reppuropun Poccuu.

5. 3ax. 418
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Kaxk rnaBa rocynapcrsa Ilpesugenr P® o6nagaeT mHUpPOKHMMU
ITOJTHOMOYHAMH BO BHEILHEIIOJIMTHYECKOM U BoeHHOM o6nacrax. O
onpefeJiseT OCHOBHEIE HAlIPaBJIeHU A BHEITHEH IOJUTUKH, BeJeT IIe-
PEeroBopsl U MOANHCHIBAET MEKAYHAPOAHBIE JOTOBOPHI, YTBEPKAAeT
BOEHHYIO JOKTPUHY Poccum u spnserca BepxoBHbeiM I'1aBHOKOMAaH-
IyoumuM BoopyskenusrMmu Cunamu Poccun.

IIpesunent PP B coorBercTBuM ¢ PefepalbHEIM KOHCTUTYITHOH-
HBEIM 3aKOHOM oT 28 uioHa 2004 r. «O pedepengyme Poccuiickoit
depepanuu» BIpaBe Ha3HAYaTh BCEPOCCUMCKUI pedepeHIyM.

K nonsomouusm IIpesugenra PP kak riaaBel rocyfapcTsa OTHe-
CEeHO pellleHHe BOIIPOCOB I'PAXKIAHCTBA, IpeJOCTaBJIeHHe oM THYe-
CKOTO0 yOerxuIa, HarpaykJeHne rocyAapCTBeHHBIMI HarpafgaMu, Ipu-
CBOEHHE NOYEeTHHIX 3BAHHUI, BHICIINX BOMHCKHUX U BRICIIUX CIEIH-
aJbHBIX 3BaHUi Poccufickoii Penepanuu, ocylnecTBIeHHE IIOMKAIO-
BaHMA. OH o0JIaffaeT ¥ APYTrUMH IOJTHOMOYUSAMHU, H3AaBas YKa3kl U
paclopsaKeHns, KOTOphle 00A3aTeIbHEL AJIs UCIIOJHeHUA Ha Bceil
TeppuTopuH Poccun (cr. 90 Korcruryuuu P®D).

'\‘;c opraHaM rocyAapCTBEHHOM BJIaCTH OTHOCHTCA TakKe Dexepams-
Hoe Co6parue — mapaamenT Poccuiickoit ®enepanuu (cr. 94) —
NpeCTaBUTebHELA U 3aKOHOAATEIbHEINA OpraH.

CornacHo Korcrurynmuu P® (cr. 95), ®enepanprHoe Cobpanue
cocTouT u3 AByx nanat — Cogema Pedepayuu u I'ocydapcmeeHHol
P y.uby ITopagox ¢popmupoBanus Cosera Pefepalu onpexeseH
4. 2 cT. 95 u PesepanbHLIM 3aK0oHOM oT 5 asrycra 2000 r. «O mo-
panke dopmupoBanusa Cosera Pegepanun Pexepanavroro Cobpanusa
Poccuiickoit Pegepanuu».

ITanater Pegepansaoro CobpaHus CAaMOCTOATENBHO PEIIAOT BOII-
POCHI, OTHOCAIIXECH K UX BeJeHUIO, B COOTBeTCTBHH ¢ KoHCTHTYIIH-
eit P®, cr. 100 koTopoii npeaycMaTpuBaeT, YTO IadaThl MOTYT CO-
6MpaThLCA COBMECTHO AJIS 3aCyILMBaHUA nocaanuit IIpesngenra PO,
nocnanuit Koncrurynuonsoro Cyza PO u BRICTYNIeHH pYKOBOAH-
TeJleif HHOCTPAHHEIX I'OCYAApCTB.

Cornacro cr. 102 Koncrurynun P®, x Beeruio Cosera deje-
PaIMH OTHOCATCS YTBEPKICHHE H3MEHEeHM I'PAaHHUIl MeXIY CyObeK-
ramu Pegepanuu, yreepKAeHne ykasa IIpesujeHTa o BBeeHHUU
BOEHHOI'0 ¥ YPEe3BBIYAHHOrO [IOJOXKEHU; PellleHHe BOIIPOCOB O BO3-
MOJKHOCTH HcNoJb30BaHuA Boopy:keHHbIx Cu Poccun 3a npegena-
MU ee TeppUTOPHH; Ha3dHaYeHne BrIGopoB IIpesugentra PP; HasHa-
YyeHHe Ha HOJIKHOCTB cyAeill KoHcTuTynuonHoro, BepxoBHoro, Bric-
1rero apoUTPayKHOrO CYA0B; Ha3HaUYeHHe Ha JOYKHOCTb M OCBOGOXK-
JeHue OT JoJKHOCTH 'eHepasnbHOro poKkypopa P®.



3.4. ¢ Cucrema opzaHoB 20CygapcTBeHHOU BAaCTuU B P® 131

TocymapcrBennasa {lyma — u30OHpaeMHI rocygapcTBeHHEIH
opraH. ITopaxok usbpanus ee 450 gemyraToB ycraHaBiIuBaetcs de-
ZIepaJIbHEIM 3aKOHOM. [lemmyraToM ocyaaperBenHoi JlyMEl MOKeT
6BITH M30PaH POCCHICKUI IrpaKJaHUH, JocTHUrmKi 21 roga u ume-
IOIIMI IIPaBO YYacTBOBATh B BhIGopax. BeIGopH! gemryraTos 'ocyaap-
creeHHoM [TyMul 1o 2004 r. MpoBoAUIKUCH IO MaXXKOPHUTAPHOM cHCTe-
Me 10 OJHOMAaHAATHREIM U30HpaTeIbHBIM OKPYTaM 1 IPOIIOPIIMOHAE-
HO# cucreMe no obmedenepaJsHOMY H36HpaTEeJILHOMY OKpPYTrY.
Hauunas ¢ 2007 r., Takue BHGOPHI IPOBOAATCSH 110 IPOIIOPIUOHAIE-
HOU M36HUPaTeJbHHOI CHCTEME.

_Coraacso cr. 103 Korcturynuu P®, k Begesmio ['ocynapcrsen-
Hoi [{lymMsI oTHOCATCA: faya cornacusa [Ipesuaenty PO Ha HasHa-
yenue IIpencenarens Ilpasurenscrsa; HasHaUeHNE HA JOJKHOCTD U
ocBoGoikeHHe oT goskHocTH Ilpeacenarens IlearpansHoro 6aHka
Poccuiickoit Pegepanui; Ha3HaYeHHUe HA JOJKHOCTh M OCBOOOXK Ie-
HHe oT AoJKHOCTH [Ipeacenarens CueTHoi nanaTel; Ha3HAYEeHHE HA
JOJIKHOCTB M 0CBOGOKAEHHe OT JOJIKHOCTH Y IOJIHOMOYEHHOro 1o
npaBaM 4YeJIOBEeKa, AeMCTBYIOIIEro B COOTBeTCTBMH ¢ PejepalbsHBEIM
KOHCTUTYIIMOHHEIM 3aKOHOM P®; 06bABIeHHe aMHUCTHH; BRIBHU-
sxeHmne o6BuHeHUA mpotuB IIpesuaenta Poceuiickoit Pepepanum pis
OTpelleHUs ero OT JOJ’KHOCTH; 3aCIYILIMBAHUE eXKEeTOJHBIX OTYETOB
IIpaBuTenscrsa PP o pesyibrarax ero AesaTeJbHOCTH, B TOM YHUCIIE
H 110 BoIIpocaM, nocraBieHHbIM [ocynapcreennoit [lymoit.

B coorBercTBuu co cT. 105 Korcruryuuu PP 'ocygapcTBeHHOM
HdymMoit npuruMalorcs dexepanbHule 3aKoHEI PP u ogo6paroTca de-
AepajbHble KOHCTUTYIIMOHHEIE 3aKOHE! (cT. 108).

BHyTpeHHee CTpoeHHe NAJIAT TapJaMeHTa NIpeAIoJaraeT npeace-
JaTess NMajaThl, ero 3aMecTUTeJIel, COBeT IaJIaTH, GOpPMHpPOBaHUeE
KOMUTETOB M KOMHCCHIA, uTo onpegesieHo cT. 101 Korcrurymun PO,
a Tak)Ke UX perjaMeHTaMu. KoMUTeTH najar mo Bopocam, oTHe-
CEeHHBIM K MX BeJeHMIO, OCYIIECTBIAIOT NOArOTOBKY U IPeaBapH-
TeJIbHOe PaCCMOTPEHHE 3aKOHOIIPOEKTOB; OPraHU3YIOT IPOBOAMMEIE
najaTaMH IapJaMeHTCKUe CIYLIaHUA, PeIIaloT BOPOCH OpraHu3a-
LMK CBOeI AeATeFHOCTH; OCYILEeCTBIIMIOT MOATOTOBKY 3aKJIIOUeHUH
no npuHATEIM ['ocyapcrBenHoi [lymMoit dheaepaibHEIM 3aKOHAM.

B coorsercTBuu co ct. 101 Korncruryuuu PP Coser Pegepanun
u I'ocygapcreeHnas [JyMa 1o BOIIpocaM CBOero BeJeHUs MPOBOIAT
napJjaMeHTCKHe crymanusa. OpraHu3auys ¥ MpoBeieHxe IapjaMeH-
TCKHMX CJIYLIAHWI BO3JAraloTcAd Ha COOTBETCTBYIOI[ME KOMHMTETHI
MaJaTsl.

5
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IIpaBoBEIMU (hopMaMH peasu3aluy TOJHOMOUYK PegepasbHOrO
Cobpanus P® aBiasaioTcad NPUHNMaeMbie UM HOPMaTUBHEIE IDABO-
Bhle aKTHI. [IpMHATHE 3aKOHOB — OCHOBHOE HANPaBJIeHHE Aes-
TeJHHOCTH TapiamenTa Poccuiickoii Pegepauu.

OCHOBHI 3aKOHOZATEJBHOrO IIporecca yperyJaiupoBaHsl cT. 104—
108 Korcturynuu P®D. YuacTHHKaMH AaHHOTO IIPOIECCa ABJIAIOTCA
Ccy0'BEeKTHI IpaBa 3aKOHOJATeIbHOM MHUIIUATUBEI, PesepansHoe Co-
6panue u IIpesugent P®. B page ciayuaeB ana npusatus depe-
pajbHOro 3akoHa Tpebyerca 3akaoueHue IIpasurenncrsa PO (4. 3
ct. 104 Korncruryuun P®). 3akoHozaTebHaA OpoleLypa B majaTax
®DegepanpHoro CobpaHua yperyJHpoBaHa UX perjaMeHTaMu.

CorsacHo 4. 2 ¢t. 102 1 4. 2 cr. 103 Koncruryuuu PP, akraMmu
Cosera Deaepauun u FocyaapcTBeHHOi JIyMEI ABIAIOTCA [IOCTAHOB-
JeHUdA, KOTOPEIe MOTYT IIPUHHUMATHLCA TOJBKO 110 BOIIPOCaM, OTHe-
CEeHHBIM K uX Befienmio. Hanpumep, nocranosnenneM Cosera Pege-
panuy HasHadaioTcs BeIOOpH [Ipesugenta PO, yTBepxal0TCA YKAa-
3Bl I'1aBhI I'OCYAApPCTBA 110 BBeJeHIIO Ype3BhIYaifHoro (1. «B» cr. 102;
denepanbHEIL KOHCTUTYIHOHHEIN 3aK0H oT 30 Masa 2001 r. «O upes-
BBIYANHOM ITOJIO}KEeHUM» ) 1 BOEHHOTO II0JIOKeHH T (1I. «0» cr. 102; Pe-
JepaIbHLIA KOHCTUTYUMOHHEI 3aKoH oT 30 suBaps 2002 r. «O BoeH-
HOM IIOJIO’KEHHH» ) U Ap.

._fénonnm'enbnylo BIacTh B Poccun, coriacio Koscrarynuu
P®, ocymecrsaser [Ipasurenscreo PO (cr. 110). [Tonoxesue ITpa-
BHTEJbCTBA KaK opraHa (eiepajbHOM HCIIOMHUTENBHOM Baacry Poc-
cum obecrreYuBaeTcs ero MOJIHOMOYMAMH, 3aKperyieHHbiMm B Kone-
Tutyuuu PP u desepaibHOM KOHCTUTYIIHOHHOM 3aKoHe oT 17 ge-
kabpa 1997 r. «O IIpaBurenncTBe Poccuiickoii Pexepamuu»
(c nocnedyrowumu usmerneHuAMU U GONOAHEHUAMU).

IIpaBuTenscTBo PP BO3riaBiseT eAUHYIO CHCTEMY HCIOJHUTED-
Hoii Bnactu B P®, obecrreunBaer B coorBeTcTBHM ¢ KoHCTUTYIIMEH
OCyLIeCTBJIEHHE MTOTHOMOYKI (efepabHOM HCIONHUTETBHOM BJIac-
TH Ha Beeit Tepputopun Poccuu. OHo\Hanpasiser pabory denepas-
HBIX MUHUCTEPCTB, hefepabHRIX CIIy»K06 U ¢eaeparbHEIX areHTCTB,
OpraHu3yeT UCIIOJIHeHHe (eaepaIbHEIX 3aKOHOB, YKa30B IIpeausen-
Ta PP, MesxxayHApOAHEIX JoroBopoB Poccuu, ocyiecTBiser cucre-
MaTHUYECKHUIl KOHTPOJb 32 X UCIIOJHEeHHEeM (elepaibHEIMHU Opra-
HaMM MCIIOJHHUTEILHOMN BJACTH K OpraHaMHM MCIIOJHHUTEILHOM Biac-
TH cy0BbeKTOB Poccuiickoit Pegepanuu.

' B cocras ¢egepansroro IIpasurensctsa Bxogar IIpeacemarens
IIpaBuTenbcTBa, 3aMmecrutenu Ilpeacenarens [Ipasutenncrsa 1 de-
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JepanbHble MUHUCTPHI (4. 2 cT. 110). IIpeacemarens [Ipasurenscrsa
P® rasHavaeTcs r1aBoii rocyaapcTsa ¢ coryiacus [ocyzapeTBeHHOM
Hymet (4. 1 cr. 111).

IIpeacemarens IIpaBuUTENLCTBA ONpeAessieT OCHOBHEIE HAITPAaB-
JIeHUA JesarenbHocTH IIpaBuTeNBCTBA M OpPraHU3yeT ero paGoTy
(ct. 113). B cryuae BpeMenHoro orcyrersusa Ilpeaceaarens IIpasu-
TeJIbCTBA ero 00513aHHOCTH MCIIOJHSAET OAMH U3 ero 3aMeCTHUTeIeil.

_IIpaBurenscrBo PP geiicTByeT B npefesaX CPOKa MOJHOMOYHIA
rjIaBhI FOCYZapCcTBa U cJIaraeT CBOM IIOJTHOMOYHUS ITepe/i BHOBD U3-
opauHbIM IIpesaugenrom PO (ct. 116).IIpaBUTEIECTBO MOXKET ITO-
IaTh B OTCTABKY, KOTOpPas IPUHUMAETCH MIK OTKJIoHsIeTca Ilpesu-
meHtoM (4. 1 er. 117). B cBoro ouepens, IlpesupeHT caMm MoxeT
NMPUHATEH pelreHue o6 orcraske IIpaBurenscrsa. l'ocygapcreeHHaA
HdyMa MoxxeT BRIDasuTh Hefosepue IIpaBurenscTBy. B TakoM B3an-
MOBJIMAHUU IIPOABIISAETCS IPUHIUI CAePIKEK U IPOTUBOBECOB.

"l'io.!momo-mn IIpaBuTeascTBa PP cBA3aHE ¢ pa3iuyHEIMU ce-
paMHu KuU3HeaeATeaIbHOCTH obmectBa. Tak, 6 o6aacmu akoHoMuKu
IIpaBUTEIECTBO OCYIIECTBIIAET PEryIMPOBaHHe 9KOHOMUYECKUX IIPO-
1[eCCOoB; 8 cepe G100xicema u ¢purarcos [IpasurenscTBo pa3pabaThl-
BaeT M obecrreynBaeT IpoBefeHNe eTUHON GUHAHCOBOIT, KDeAUTHOM
U JeHeXXHOH ITOJIUTHKH, padpabaTeiBaeT defepabHEIM GI0aKeT B
ofecrey”BaeT ero UCIOJIHEHHE U T.J.; 6 COYUanbHOol cpepe IIpaBn-
TenbCTBO P mpuHUMaeT MephI K pealu3alliil TPYAOBLIX IPAB rpak-
naH; obecrieynBaeT IPOBeJeHUE €JUHOM COIMANBHOM MOJUTHKH;
6 o6aacmu Hayku, Kyabmypsl u o6paszosarnus pexepanpHoe Ilpa-
BHTEJIbCTBO pa3pabaThIBaeT U OCYIIECTBIAET IIOJUTHKY IrOCyAapCT-
BeHHOU MOLIep’KKU Pa3BUTHA HayKH, KYyJIbTYyphl, 06pa3oBaHus;
8 o6acmu npupodononb306aHUS U 0XPAHbL OKpYXcatouseli cpedst IIpa-
BHTeNbCTBO PD opranmusyeTr JeATeJbHOCTD 110 PAIIHOHATIBLHOMY HC-
TI0JIb30BaHMIO, BOCIIPOM3BOACTBY K OXpaHe NPUPOLHEIX PeCypCOB;
8 o6aacmu ykpenaerus 3aKorrocmu u npasonopadka Ilpasuteins-
CTBO y4acTBYeT B pa3paboTKe ¥ peaJM3ally rocyAapCTBEHHOM mo-
JIMTHKH B 006J1aCTH obecreyeHus 6e301acHOCTH JITYHOCTH, 00IIIecTBa
M roCyAapcTBa; 0Cywecmensem mepol no o6ecneveniio 3akonHoc-
mu, ipaB 1 cBoGOJ rpaskaH, oXpaHe COGCTBEHHOCTH; 6 o6.1acmu 060-
PORbL U 20cydapcmeernoll 6esonacrocmu [IpaBUTEIECTBO OCYIIIECTB-
JIsIeT MepHI 110 obecreyeHNI0 0G0POHEI CTPAHEI ¥ JP.

_IIpaBurenscTBo 06JafaeT MPaBOM 3aKOHOAATEIbHOM HHUIIUATH-
Bbf.;B KavyecTBe 3aKOHOTBODYeCKOli mpeporatuBel IIpaBuTenscTBa
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P® ycraHOBJIEeHA NOATOTOBKA UM 3aKOHOMPOEKTa 0 derepaIbHOM
6romKeTe.

ITonsomouus IIpaBurenbcTBa Poccuu peam3yiorcs mocpeacTBOM
€ro aKToB — II0CTAHOBJICHUI M PacIIOPAYKeHUI, KOTOPhIe U34al0TCA
Ha OCHOBaHHUH M Bo ucnojHeHnu Korcrurynumn PO, begepanbHbBIX
3aKOHOB ¥ HOPMaTHBHAIX YKa30B INIaBH rocygapcrBa. [IpaBurens-
ctBo PD obecrieunBaer ux ucnonnenue. [locraHoBieHUA U pacmops-
sxenus IIpaButenscTBa 06s3aTeIbHEI K UCIIOJIHEHHIO B Poccuiickoit
Denepanuu.

K opramam rocyxapcTBeHHOI BIACTH OTHOCATCSA Cy/[AhI, TIPU3BAH-
HbIe OCYIIEeCTBJIATE IpaBocyaue. IlpaBocyaue npeacrasasaeT co6oit
BHJ rocyJapCTBEHHO-BJIACTHOM JeATeJIbHOCTH, HalIpaBJIeHHOK Ha pac-
CMOTpEeHHe U pa3pelleHue PasIuYHLIX COIHUAIbHEIX KOHGDIUKTOB,
CBA3AHHBIX C AeHCTBUTEILHEIM WK IIpeANoIaraeMeIM HapylieHneM
HopM npaBa, [IpaBocyzaue oTimdaercs pAgoM crenuduyecKux Npu-
3HAKOB, COCTOAINHUX B TOM, UTO OHO OCYIL[ECTBISAETCA OT MMEHH Tocy-
ZapCTBa CIIeHAILHEIMU FOCYAapCTBEHHEIMK OPraHaAMM — CyJaMH,
TOCPEACTBOM PaCCMOTPEHMA B CYAeOHRIX 3aceJaHUAX IPAIKAAHCKHUX,
YIOJIOBHBIX K APYTHMX JeJl B YCTAaHOBJIEHHOH 3aKOHOM IIPOIlecCyalb-
HoOH Qopme.

Bomnpocam opranmnsamnuu cygedHoii Biaacti B PP noceAleHa ria-
Ba 7 Koncruryuuu PP. OgHuM U3 BaXKHEHIIUX MPUHIMIIOB IPaBo-
cyaus B PO aBinseTcsa ocylliecTBIeHNE IPAaBOCYAUA TOJBKO CYAOM
(cr. 118 Korcturyuuu P®P). 3ro o3nauaer, uro B Poccum HeT u He
MOKeT GBITh HUKaKHUX MHEIX, KDOMe CYyJO0B, FOCYJapCTBEHHEIX MJIH
APYTUX OPraHoB, KOTOPhIe pacnoJaraay Onl IpaBoM pacCMaTPHBATh
M paspelaTh MpakJaHCKHe, YrOJOBHEIE H ADYrHe fea.

TIpuHIMI OCymecTBIeHUA IPABOCYAUSA TOJBKO CYIOM — BaXK-
HeilIlIast rapaHTUA 00ecrIeYeHUA 3AKOHHOCTH, OXPaHbI [IPaB M 3aKOH-
HBIX MHTEPECOB I'PasKJaH U opraHusanuit. OH HaXOQUT CBOe BEIpA-
JKeHMe U B ycTaHoBJeHHM B KoHcruTynuu PO (ct. 118) pamMok ocy-
ImiecTBJIEHUA cyAeOHOU BJIacTH, peaJU3yIolleHcs MIOCPEeACTBOM
KOHCTHUTYIIHOHHOI'0, MPAYXAaHCKOr0, aIMUHUCTPATUBHOIO U YTOJOB-
HOT'O CYAONIPOM3BO/ICTBA, a TaKIKe PaMOK cyxebHoit cucTeMul Poc-
cuiickoit Pegepanun, Koropas ycraHoBieHa Koncruryuueit PO u
DenmepanbHLIM KOHCTUTYIMOHHLIM 3aKOHOM OT 31 aekabpsa 1996 r.
«0 cyne6Hoit cucreme Poccuiickoit @eaepanuu» (¢ nocaedyowu-
MU USMEHEHUAMU U OONONHEHUAMU).

'{_Hocwrenamn cyzae6Hoit B1actu B Poccum ABIAIOTCSA IIpeXxe Bee-
I'o CYyAbH, HafieIeHHbIe B KOHCTUTYLIHOHHOM MOPSAAKeE IOJHOMOYHSA-
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MU OCYINECTBJIATH IPABOCY/IWE U MCIOIHAIOMIME CBOU 0653aHHOCTH
Ha TPOQ)eCCHOHAILHO OCHOBE. |

CornacHo denepaibHOR Ronc'm'rynnn (cr. 119),/ 3 cynbamn MOTYT
OBITH POCCHIICKHe I'DaKAaHe, JOCTUTIIME 25 JIeT, UMeoIHUe BhIC-
1Iee IOpUIUYECKOe 00pa3oBaHue U CTa)k PaboTHL 110 IOPUAUYECKOT
npodeccun He MeHee NATH JeT. CyapH He3aBUCHMB! M HOAUMHAIOT-
csa Toabko Korcrurynun P® u degepansHOMy 3akony (cr. 120).
Cyabpu HecMeHAEeMH (cT. 121), uTo ABIAETCS CYIECTBEHHOM rapaH-
THeil He3aBHCHMOCTH CYAbH, a TAK)Ke HeNPUKOCHOBeHHH (cT. 122).

) Korcrurynuonneiit Cyx P®, cornacto cr. 125 Korcrittynun PO
u PeepanbHOMY KOHCTUTYIIMOHHOMY 3aKoHY oT 21 utonsa 1994 r.
Ne 1-PK3 «O KoucrurynuonHom Cyae Poccuiickoit @eaepanuu»
(¢ nocaedyrowumu usmeHeHuUAMU U GONONAHEHUAMU), Pa3pellaeT
mena o coorBercTBH KoncTurynun Poccuitckoit Pegepanun dene-
PaIbHBIX 3aKOHOB, HODMAaTHBHEIX aKTOB IIpesngenTa PD, namar nap-
JameHTa, [IpaBurenscrea PD; kKoHCTUTYL UM peclTyOJIHK; YCTAaBOB,
3aKOHOB cy0OBeKkTOB PD; 10roBOpoB MeKAY OpraHaMM rocyAapCTBeH-
Hoi1 Baactu PP u opraHaMHu rocyapCTBEHHOM BJIACTH CYG'LEKTOB
P®, morosopor MexAay cyobeKkTaMu PQ; He BCTYONMBIUIUX B CHIY
MeXIyHapoaHkX gorosopoB PP. Korcrurynuonusni Cyzx ocyiecTs-
aser TonkopaEue Korcruryuuu PP. Ilonnomounsa KoHeTurynuosn-
Horo Cygma P® peanusyiorcs mocpeACTBOM IPUHATHA aKTOB — IIO-
CTaHOBJIEHHI, ONPe/ieJIeHUH U 3aKII0UeHui.

BepxoBHulit Cyg PP sBnserca BHICIINM CYAeGHEIM OPraHOM II0
rpakIaHCKUM, YTOJIOBHEIM, aIMUHUCTDATHBHLIM ¥ MHEIM feJaM,
MOACYAHLIM cyAaM ofireil IOPUCAUKIMH, OCYIIECTBIAET B IIpeA-
YCMOTPeHHHIX ¢efiepanbHEIM 3aKOHOM IIpolleccyalbHHX dopMax
cyaeOHBINH HaA30p 3a UX AeSATEJHLHOCTBHIO U JaeT pa3bACHEHUe 10
BoIlpocaM cyfeOHol npaktuku. K koMnerennun BepxosHoro Cyga
OTHECeHO PacCMOTpPeHHe Jell B KauecTBe CyAa NepBOM MHCTAHILIUH,
B KacCallMOHHOM IIOPAJKe, B IOPSAAKe Hag30pa U II0 BHOBb OTKPLIB-
IIXMCHA 00CTOATEILCTBAM.

B obsacTi ap6HUTparKHOrO IpaBoCyAKuA GYHKIIMOHUPYIOT BRICImit
Ap6urpaxsusiit Cyx PD u cooTBeTcTByIOINE apOUTPa’KHEIE CYAHI,
yro npexycmorpeHo cT. 127 Koncruryiun PO u PefepasibHEIM KOH-
CTHUTYIIMOHHEIM 3aKOHOM oT 28 ampesa 1995 r. Ne 1-®K3 «06 ap-
OuTpasXHHX cyaax B Poccuiickoit @egepanuu» (¢ nocredyoujumu
U3MEHEeHUAMU U OONONHEHUAMU).

Bercuuit Apourpaxasiin Cyn P saBiasdeTcA BHICIIUM cymel-
HEIM OPraHOM IT0 Pa3pelleHUI0 9KOHOMIUYECKHUX CIIOPOB M MHKIX Jel,
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paccMaTpUBaeMhEIX apGUTPAaYKHBEIMHU CYJaMH, OCYIIECTBJISIET B IIpe-
KXYCMOTPEHHEIX (heilepabHLIM 3aKOHOM IPOLIECCYaIbHBIX PopMax Cy-
IeGHBIA HaA30p 3a MX JeATEJILHOCTHIO U JaeT Pa3bsCHeHU II0 BOII-
pocaM cyaeGHOi MPaKTHUKH.

[ipoxyparypa Poccuiickoit Pexepanuu — 1eHTPAIU30BaHHAS
CHCTeMa rocyJapCTBeHHBIX OPraHOB, IPU3BAHHAKIX 0GHADPY KUBATD H
MPUHYAMATH MePHI K YCTPaHeHHUIO JI0OLIX HapylleHUu 3aKOHOB, OT
Koro GBI OHM HM MCXOAMJIH (3aKOHOLATeIbHOM, UCIOJIHUTEILHOIA,
cyae6noit Bnactu). Bea cobarofeHusa 3aKOHHOCTH He MOXKeT OBITh
CHJIBHOIA, 3¢))eKTUBHO BHITONHAONIEH CBOM 3a{auy rOCyAapCTBeH-
HOI BJIACTH.

Crartyc npokypatyphsl P® peryaupyercd cr. 129 KorcTuTynun
P®. Xora gaHHasA cTaThd BKJOUYEHA B riaBy «Cyae6Has BIacTh»,
3TO He AejlaeT IPOKYPATypPy CYO’beKTOM MMeHHO 3TOI BeTBH BJIACTH
B cuny peiictBus cr. 118 Komcrurymuu P®. KoHkperusamusa
KOHCTHUTYIMOHHAIX IT0JI0XKeHMt ocymecTsiieHa B PefepainHOM 3a-
KoHe oT 17 HoAbpsa 1995 r. «O BHeceHMH U3MEeHEHUI! U AOIOJIHEeHUM
B 3axon Poccuiickoit @egepanuu or 17 susapa 1992 r. «O opoxy-
patype Poccuiickoit @egepanuu» (¢ nocaedyouwumu udmeneHus-
MU u dononHeHuAMU).

ITpokyparypa ocyiuecTBiser Had30pHble (HAA30P 3a UCIOTHEHH-
eM 3aKOHOB ¢eepaJbHEIMM MHHUCTEPCTBAMU U FOCYAaPCTBEHHEI-
MM KOMHUTeTaMH, CayK6aMu ¥ MHRIMH (efepaJbHBIMM OpraHaMu
HCIIOJHUTEILHOM BIACTH, IPEACTABUTEILHEIMU (3aKOHOAATEIbHLIMM)
U UCIIOTHUTEILHEIMU OpraHaMu cy6pekToB Peflepanuu, opraHaMu
MECTHOI'O CAMOYIIpaBJIeH!s, OPraHaMu BOEHHOIO YIIDaBJIeHHUs, opra-
HaMH KOHTPOJIA, UX JOJ’KHOCTHRIMH JIMI[AMH, OPraHaMH yIpasJie-
HHUSA ¥ PYKOBOAUTENAMH KOMMepYeCKHX ¥ HeKOMMepYeCcKHUX opra-
HHU3aIUi, a TaKXKe 3a COOTBETCTBHEM 3aKOHAM H3JaBaeMhIX UMK
IIPaBOBLIX aKTOB; HaJ30D 3a COG/II0feHUeM IPaB U cBOGO yeoBeKa
U rpaxJaHuHa defepaTbHEIMA MUHICTEPCTBAMMU U BeJOMCTBAMM,
NpeACTaBUTEIbHEIMH (3aKOHOJAaTeIEHRIMM) ¥ MCIOJHUTEIbHEIMKA
opranamMu cy6rekToB Pefepauuy, opraHaMy MeCTHOT'O CaMOYIIPaB-
JIeHUs1, OpraHaMH{ BOEHHOI'O YIIpaBJeHUsA, OpraHaMM KOHTPOJIA, UX
JOOJIKHOCTHRIMM JIMIIAMH, a TaKKe OPraHaMH YIPaBJIeHUA U PYKO-
BOAUTENAMH KOMMEDYECKHX M HEeKOMMEepPYECKUX OpraHu3aIuii;
HaZ30p 32 UCIOJHEeHWEeM 3aKOHOB OpraHaMHu, OCYILIeCTBISIOMIUMHU
ONepaTHBHO-PO3LICKHYIO AeATeILHOCTD, JO3HAHUe U [TpeJBapHUTE/ILHOe
cJIeICTBHE; HaA30D 3a HCIIOJHEeHNEeM 3aKOHOB aMHHHUCTPALMAMHU
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Opr'aHOB U YYDeXAeHH, HCIOJHSAIOMUX HaKa3aHue U IIPUMEHSIo-
X Ha3HAYaeMhble CYAOM Mephl IPUHYANTEILHOTO XapaKTepa, affiMu-
HUCTPALASIMU MECT COAEPIKAHMUA 3aJ€PKAHHEIX ¥ 3aKIFOUYEHHEIX 11O/
CTpaXXy; HaA30p 3a UCIOJHEeH!eM 3aKOHOB CyAeOHEIMH NIpHCTaBa-
MHU) U HeHad30pHbie (YyroJIOBHOE Ipecjef0BaHUE B COOTBETCTBHH C
OJHOMOYUSAMH, YCTAHOBJIEHHHIMU YI'OJIOBHO-IIPOIECCYATbHBIM
3aKOHOJATEILCTBOM; KOODAWHANNA AeSATEILHOCTH IIPABOOXPAHUTEE-
HBIX OPraHoB 10 60pB6e C MPECTYNMHOCTBIO; YYACTBYET B paCCMOTpe-
HHUH JeJ CyfaMH, IpeJCTaBJAd HHTepeCkl roCyAapcTBa U IOAAep-
JKHUBas rocyJapcTBeHHOe OOBUHEHNE) QYHKYUU.

CucreMy OpraHoB IPOKYPaTyPHI cocTaBasoT ['eHepanbHas mpo-
kypatypa P®, npokypaTyphl cy6bekToB Poccuiickoit Penepanuu,
npupaBHEeHHEIe K HUM BOEHHEIe M Jpyrde clelUalIn3UpoOBaHHEIE
NPOKYpPaTypH, Hay4YHhEIe X 00pa3oBaTeIbHbIE YUPeXKAeHUA, PefaK-
MK NeYaTHRIX U3JaHWK, ABIAIINECS IPUANUYSCKUMHU JHUI[AMH,
a TaKJKe IPOKYPaTyphl F'OPOOB ¥ PAOHOB, JPYTHE TEPPUTOPHAILHEIE,
BOEHHEIE ¥ MHEIE CIIeI[HaIN3NPOBaHHEIe IPOKYPATYPHI.

B coorBercrBuu ¢ 4. 2 cT. 129 Korcturyuuu PP I'emepanbHhII
npoxkypop Poccuiickoii Pepepanuy Ha3HaYaeTcsa Ha AOKHOCTD CPO-
KoM Ha 5 JieT u ocBo6osxaaerca or goxHocT CoBerom Deseparinu
nio npexcrasyeHuio [Ipesugenra P®. Ecau npegnoxxernnas [Ipeau-
OEeHTOM KaHAUAATypa Ha JOKHOCTH 'eHepaJbHOIO MPOKYypopa He
MOJYYHUT TPeGyeMoro GoJBIINHCTBA I'oJI0coB, To IIpe3useHT B Teue-
Hue 30 gueit npeacrasiaser Coery Pefepalit HOBYIO KaHAULATY-
py. B I'enepanbHoit npokypaType o6pasyeTcs Ha IpaBaX CTPYKTYP-
Horo noapasfenenus ['taBEas BoeHHasA IPOKYypaTypa, Bo3rjaBJse-
Mas 3aMecTuTeNIeM ['eHepasbHOro Ipokypopa — I'J1aBHEIM BOEHHEIM
IIPOKYPOPOM.

“[IpokypopsI cy6bekToB Poccuiickoit deepanuu Ha3HAYAIOTCA
Ha JoMXKHOCTB 'eHepaJbHBIM IIpokypopoM P® o corsiacoBaHHIO ¢
opraHaMH BjacTH cy6beKkToB Pefepallnu, onpeaeaieMbEIMU CAMH-
MH 3TUMM CYOBEeKTaMH. JTH NPOKYPODPH NOAYMHAIOTCA HeIocC-
peacrBeHHo 'enepanbHOMY npokypopy PP, eMy IogOTIETHEI X MO-
ryT GBITh OCBOOOKJEHBI MM OT 3aHUMAaeMOil JOJIKHOCTH.

IIpoKypOPEI FOPOAOB M Paif0HOB, IPOKYPOPH! CIIEIMAIM3NPOBAHHBIX
[IPOKYPATYP Ha3HAYAIOTCs Ha JOJKHOCTD M OCBOGOIKAAIOTCS OT JOJIK-
HocTu ['eHepaJbHEIM IPOKYPOPOM PP, mogunHeHB! ¥ IOJOTYETHRL
BBIILIECTOSALIMM IPOKypopaM U ['eHepansHOMY npokypopy Pd.

ITockoapky Poccus asiaserca penepanueit, To Koncruryuueit
PP ycraHOBJIEHO, UTO roCyZapCTBEHHYIO BJIACTbL B CyO'BEeKTax
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Poccuiickoit Pegepaiiny OCyIeCTBIAIOT 00pasyeMble UMK OPraHkl
rocyfapcTBeHHOI! BiacTu. CHcTeMa OpraHoB rocyAapCTBEeHHOM Biac-
TH cy0ObeKTOB PP ycTaHaBIMBaeTCA HMH CAMOCTOATEIBHO B COOT-
BETCTBHH C OCHOBAMM KOHCTHUTYIIHOHHOI'O CTPOS ¥ OOLIXMU ITPHH-
IIMIIaMH OPraHU3aIlMH NPeACTABUTEIbHEIX H HCIIOJIHHUTENBHBIX Op-
raHOB rOCyAapCTBEHHOI BJIACTH, YCTAaHOBJIEHHEIME PeepalbHEIM
3aK0HOM (4. 1 cT. 77). PemepanbHHIf 3aK0H OT 6 OKTA6PA 1999 r.
«06 061X MPHHIINIIAX OPraHU3alluK 3aKOHOAATeILHEIX (IIpeACTa-
BHTEJIbHBIX) U HCIIOJHUTELHEIX OPraHoB I'oCyfapCTBeHHOI BJIaCTH
cy6pexToB Poccuiickoit Penepanuu» Ha3LIBaeT cleAyIOLINe: Iocy-
JapCTBeHHAsS U TePPUTOPHAIbHAA LeJIOCTHOCTh PP; pacnpocTpaHe-
HHe cyBepeHHTeTa PP Ha BCIO ee TEpPUTOPHIO; BEPXOBEHCTBO defe-
pansHoit KoHcTHTynuu 1 ¢peepalbHEIX 3aKOHOB Ha BCEil TEPPHUTO-
PHM CTpaHBI; €AMHCTBO CHCTEME! IOCyJapCTBEHHOIl BJIACTH;
pasziesieHre I'oCyAapCTBEHHOM BJIACTH Ha 3aKOHOZATEJIBHYIO, MCIIOJI-
HUTEJBbHYIO U CyAe6HYIO B 1eaax obecreueHU A c6aaHCHPOBaHHOC-
TH IOJIHOMOYMIA U MCKJIIOUEHHUA COCPEROTOUYEHH S BCeX MOJIHOMOYUMIA
iy GoJIblIeil MX YacTH B BeIEHUH OTHOr'0 OpraHa rocyAapcTBeHHOM
BJIACTH JIN0O0 JOJXKHOCTHOIO JIAIIA; PasrpaHrYeHue IPeJMeTOB Befe-
HHSA ¥ OJHOMOYMIA MeXKy OpraHaMu rocyJapcTBeHHoi BiacTu PP
H OpraHaMH rocyZapCTBeHHOH BJIacTH cy6rekToB Pesepaiinm; ca-
MOCTOATEJIbLHOE OCYIIIECTBJIEHME OPraHaMI ['OCyAapPCTBEHHOM BJIaCTH
cy6pexToB Pegepanuy DpuHEALIEKaIHX UM ITIOJHOMOYHIA; caMo-
CTOATENbHOE OCYIIeCTBJIe-HHEe CBOHX NOJHOMOYHH OpraHaMi MecCT-
HOT'O CaMOYTIpaBJIeHU .

3.5. UsbuparenbHoe npaso
1 u3bupartenbHbiv npouecc Poccum

Hs6upaTenbHOe OIPaBO ABISAETCA OAHMM U3 BEAYIINX KOHCTHUTY-
IUOHHBIX MHCTHTYTOB Poccuu, IMOCKOJNBKY OHO HENTOCPeACTBEHHO
CBA3aHO C TAKUM IPUHITMIIOM KOHCTUTYIIMOHHOrO CTPOsI, KaK Hapo-
ZOBJIaCTHe, BHICIIEH K HauboJlee peryIApHO peansyeMoil hopmoit
KOTOPOT'0 ABJISIIOTCS CBOGOLHBIE BHIGODEI.

BeIGopHI IpeACTaBIAAIOT 060k mponeypy GOPMUPOBAHUA FOCY-
JapcTBEHHOro (MyHUIIUIAJLHOr0) OpraHa Wiy HaJieJIeHUs IIOJTHOMO-
YMAMH HOJIYKHOCTHOIO JIMIA, KOTOpPasA OCYILIECTBJIAETCA Ha OCHOBE
HOPM IIpaBa ¢ 0053aTeJIbHEIM COGIIOJeHIeM IIPUHIUIIA COCTA3ATE Ib-
HOCTH.
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OxHOBPEeMEHHO BHIGOPE! ITO3BOJIAIOT MPAXKAAHUHY KOHKPETU3HPO-
BaTh CBO# NOJUTHYECKHUI IPABOBOM CTATyC, y4aCTBYA TAKKUM obpa-
30M B yIIpaBJIeHHH JieJIJaMH rocyfapcTsa. B aToit cBsa3u npuHAT cre-
nuanbHblil PefepaabHelit 3aKoH oT 12 uroHa 2002 r. «06 0CHOBHBIX
rapaHTHaX u36HpaTeJbHEIX IIPAB U IIpaBa Ha y4acTHe B pedepeHay-
Me rpaxkjgaH Poccuiickoit @efepanuu» (¢ nocaredyouumu usmere-
Huamu u donoanenuamu). Caegyer OTMETHTE, YTO 3TO TPEThA IMO-
neitka (nocie 1994 u 1997 rogos, Korfa NpMHEMAIHKCH 3aKOHEI O
rapaHTHAX U30HpaTeabHBEIX Npas) GopMaaIu3oBaTh Haubojee afeK-
BaTHYIO CUCTeMY rapaHTHIi IIpaB POCCHMCKHUX I'pakaH, CBA3AHHEIX
¢ peanmu3alueil HemocpeACTBEHHOIO HAPOAOBJIACTHA.

Bri6oper npoBogATCA Ha meppumopuu éceli Poccuu (Hanpumep,
BuIGOpH! [Ipesuznenta PD), na yposre cy6zexma PP (naripumep, BHI-
6OpHI AeNyTaTOB 3aKOHOAATEJbHOrO (IIpeCTaABUTEJIBLHOr0) OpraHa
KOHKpeTHoro cy6sexrta P®), na myruyunasvnom yposHe (Hanpu-
Mep, BHIGOPH! AeyTaTOB IIPeACTABUTEILHOIO OPraHa MyHUIIMIIATb-
HoOro o6pa3oBaHus). BEIGOPH NpoBoAATCA 6 04uepedHoM (IO ucTede-
HUHM JIeTHCIATYPhI (CPOKa IMOJIHOMOYMIf) H361paeMoro oprasa) 1 60
6HeouepedHOM nopadkaxi NIpexyCMaTPUBAETCS [TPOBeAEHKE TIOBTOP-
HEIX (KOr/Jla HeBO3MOXXHO 06 LeKTHBHO ONpeeINTh BOJIeN3bABICHIe
n3bupareser) ¥ JOMOJIHUTEIBHEIX (KOTJa OCYINECTBISIOTCA JOBRIOO-
P! B IPeICTaBUTEJBLHEI OpPraH II0 ONpefeIeHHOMY OKPYTy, eCIu
JenyTar, HallpUMep, Ilepelllell Ha rOCyAapCTBEHHYIO CIYXO0Yy) BhI-
GopoB.

H36uparensHoe NpaBo NOHUMAaeTCA B ABYX CMEBICIAX: 005eKMmueé-
HOM (COBOKYITHOCTH HOPM, PEryJIUPYIOLINX OTHOLIEHHS 110 ITIOBOLY
BBIGODPOB) U cY6seKmu6HoM (IIPaBOBOIi CTATYC YYACTHUKOB BLIGODOB)
cmeicaax. Cy6peKTHBHOE N36upaTebHOE IIPaBo, B CBOIO 0Yepeb,
OrIBaeT akmueéroe (IpaBo U30KUpaTh) U naccusHoe (IpaBo OLITH U3-
OpaHHBIM).

O6BeKTUBHOE N36MpaTeJIbHOE IPABO 00beAUHAET HOPMEI, Pery-
JIMPYIOIIMe OTHOLIIeHNs B chepe BEIGOPOB Ha defepaybHOM, Peruo-
HaJbHOM U MECTHOM YPOBHSAX B COOTBETCTBHUM C KOHCTHUTYIIMOHHEI-
Mu Tpe6oBanuaMU. [Ipuyem desepasbHOE 3aKOHOAATEIBCTBO yCTa-
HAaBJIMBaeT IIPUHIIMITEI OPraHN3alluy U ITpOBeeHUA BEIGOPOB Ha BCeX
yPOBHAX. B yncie Takux akToB, HarpuMep, PefepaibHbIe 3aKOHKI:
ot 12 uiousa 2002 r. «06 0OCHOBHEIX rapaHTHAX U36MPaTEIBHEIX IIDAB
¥ rpaBa Ha yyacTue B pedepengyme rpaxgan Poccuiickoit Megepa-
uun»; ot 10 auBaps 2003 r. «O BuGopax IIpesunenta Poceniickoit
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depnepanun»; or 26 Hos6pA 1996 r. «O6 obecreyeHUM KOHCTHTYIIU-
OHHEIX IpaB rpakgaH Poccuiickoit @enepanum n3dUpars u GHITH
n36paHHELIMH B OPraHEl MECTHOI'O CAMOYIIPABJICHHUA » .

E/c'roi'mnnoc'rb M JIETHTMMHOCTH BBIGOPOB 06ecrieyBalOTCA IyTeM
peanu3anuy psAfa MPUHIUNOB H3bupareabHoro npasa. K uuciry koH-
CTUTYIMOHHEIX IIPUHIIMIIOB OTHOCATCA 6ceofiee (Bce AeeclocoOHEIe
rpaxkaane Poccun, nocrurmue 18-ierHero so3pacra, Bopase u36bu-
paTs, a 1o goctuvkeHuH 21 roga u 35 et MOryT OBITH H3OPaHHBEIMH
cooTBeTcTBeHHO AenyraToM ['ocynapcreenHoit lymer u Ilpesnnen-
ToM P®); pasnoe (Bce n3buparesnn, kak u Bce n3bupaeMule, IMEIOT
OAMHAKOBLIM IPAaBOBOI CTaTyC); npAMOe U3OMpaTeIbHOe IPaBo (M3-
6upaTesy roJIOCYIOT HeTOCPEeACTBEHHO 3a KaHAUJATa) IPH MaliHoMm
20210c06aHUU (HUKTO He BIIpDaBe BJUATH Ha HEIOCPeACTBEHHOE BoJIe-
HU3BbABJIEHHe U30MpaTesia, JJI Yero NpeayCMOTPEHE! OlpeeeHHbIe
MexaHu3MEI). PerepasibHEIe 3aKOHEI O BEIGOpPax yCTaHABIMBAIOT U
IOIOJIHUATEIbHBIE IIPHHIIMIIEL, CPeAY KOTOPKIX J00P0B80ALHOCMb YUa-
cTus B BEIOOpax (HHKTO He MOXKeT OBITh OPUHYXKAEH K YYaCTHIO B
BBIGOPax); 3aKOHHOCMb (BCe OTHOLIEHUS B cepe BEIGOPOB yperyu-
POBaHEI B HODMAaTHMBHOM MOPALKeE); 21aCHOCMb (LIKPOKOe OCBelLie-
HHe U30MpaTeILHON KaMITaHUK U 06A3aTeTbHOE OITyOIMKOBaHUE pe-
3yabTaToB BRIOOPOB B CMU, ri1acHOCTB B AeATeILHOCTH H30UpaTesb-
HEIX KOMUCCHIA, a8 TaKKe ucroab3oBanmne I'AC « BoIGOpEI» KaK OZHOK
U3 rapaHTHU# peaau3aluy npas rpakgad PP Ha ocHoBe obecneye-
HHSA NIaCHOCTH, JOCTOBEPHOCTH, ONePATUBHOCTH U MOJIHOTHI MHGOD-
Manuu o BeIOopax u pedepeHIyMe); albmepHamuérocms (cocmas-
3amenbHOCMb ), HaIpUMED, ecau 3a 35 JHel 0 KHA roJ0COBaHUA
6yZeT 3aperuCTpUPOBaHO MeHee JBYX KaHANAATOB, BHGopk! Ilpesn-
nenTa PP mo pemenuio IleHTpanbHoil m36MpaTeIbHON KOMUCCHH
P® oTkIagbIBaIOTCA Ha cpoK J0 60 gHell /1A ZOITOIHUTEILHOrO BhI-
IBHYKEHNSA KAHTULATOB U OCYIIECTBIEHUS [TOCIeNYIOIINX U36upa-
TeJbHHIX AeHCTBUIL; 0043ameabHocmb 6bL.60p06 (ecu, HaupuMep,
Coser ®egepanu B yCTAHOBJIEHHEIM CPOK He HA3HAYUT BHIOODHI
IIpesunenta PP, To ux nposogut [leHTpanbHas nabuparensHad Ko-
MUCCHA).

B Hameil crpaHe MPUMEHAIOTCA ABa BUAa U36UpaTeIbHBIX CHC-
TeM — Ma’XOPUTapHAaA U IIPONOPIUOHANILHAA.

Ilpu maxopuTapHO# U36MpaTeIbHOM CUCTEME Ha Pa3JIUYHBEIX
YPOBHAX BRIGOPOB IPUMEHSAIUCH JBE € PASHOBHIHOCTH: a6COIOM-
H020 60AbWUHCMBA 20110C08, T.e. IoTyYeHue KaHauAaToM 6osee mmo-
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JIOBHHEI I'0JIOCOB M30upaTesieil, IPUHABIINX YYACTHE B [OJIOCOBAHKH
(50% + 1 rosoc), u omrocumeabHoz0 6oabWUHCMEA, T.€. TOJYyUe-
HHe KaHANAATOM GOJIBILIero Yucia roJiocoB, YeM MOJTYYUIN JPYyTrue
KaHAUIaTH (IpHMEHSeTCsa BO BTOPOM Type Bui6opoB). Hanpumep,
I0JIOBHHA cocTaBa JemyraToB I'ocygapcreenHoit [Jlymer — 225 pemy-
TaTOB — U36Mpasach 1o OAHOMAHAATHLEIM M36HPaTeIbHEIM OKPYTraM.

IIponopomonadbHan U30UpaTe bLHAA cHcTeMa ofecIeYnBaeT co-
OTBETCTBHE MEXJY KOJIUYEeCTBOM I'0JIOCOB H3bupaTeseil, NOJIy4eH-
HEIX CIIHCKOM KaHAMAATOB, X YMCJIOM JOCTABIIMXCA UM MaHIaTOB.
Takas cucTeMa HCIOJIb30BaIach IPM BHIGOPAX TOJBKO IOJIOBUHEI CO-
craBa l'ocyaapcreennoit Jlymul. IIpu aToM cyliecTBOBaJI onpeseeH-
HbIA 6apbep, KOTOPHI He06X0AMMO OBLI0 MPeoRoJIeTh, YTOOH y4a-
CTBOBATBH B pacnpefesieHU MaHAAaTOB. B HacTos1ee BpeMA BHIOOPHI
memyratoB ['ocyaapcTBeHHO# [[yMBI OCHOBaHEI TOJIBKO Ha MIPOIOPIH-
OHaJILHOI cucreMe. TakuM o6pa3oM, mOTUTHYECKas DAPTUA CTaIa
OIIOCpeAYIOIMIMM 3BeHOM B OCYIIeCTBJIEHUM ITPaBa IPaXKIAH OBITh M3-
6panueIMu B ['ocyzapcrBeHHyo [yMy.

H36upaTebHBIN OPOLECC — 3TO YPEryJAXpOBaHHAS 3aKOHOM M
APYTEMH HODMaMH [eATeIbHOCTh HHAUBUIOB, OPraHOB, OpraHu3a-
LU ¥ rpynn 0o MOACOTOBKe M MPOBeIeHHI0 BHIGOPOB B rocyaap-
CTBEHHEIE H CAMOYIIpaBIeHYecKHe OPraHhul. JTa AeATeJbHOCTh YIIO-
pPAfoYeHa, YCTONYNBA, COCTOUT M3 OIpeJeJeHHRIX CTaauii, PacIoJIo-
JKeHHBIX B OITpejieJIeHHO# nocegoBaTeibHOCTH. CofmofeH1te JaHHBIX
Tpe6oBaHUl [I03BOJIAET IPU3HATH Pe3yIbTATH BHIGOPOB JETUTHUM-
HBIMH. _

Paznuunble BUAL ¥ YPOBHM BbIGOpOB B Poccuu uMeloT cBOXO Ipo-
neccyanabHyI0 cnenudHKy, OXHAKO IpPEACTaBIAETCA BO3ZMOXKHBIM
0003HayKUTH 6a30Bble CTAIMKMMI: HA3HAYeHLe 6bi00P06 (HarpuMep, BhI-
6opnl [Ipesngenta PP nasnayaer Coser Pemepanuu (1. «x» cr. 102
Koucrurynuu P®); sribopst gemyratos ['ocyxapcrBerHoi JIyMbI Ha-
3Hayaer [IpesugeHt P® (1. «a» ct. 84 Koncruryuun P®)); dop-

_Mupeeanite 430UpAmMeAbHOU UGpacmpyKmypst (yCTaHOBIEHHE U3-
6upamenbHblx OKPY206 — TEPPUTOPHAIBHBIX eIHMHUL, OO BeTUHA-
IOIMX I'PaKaaH A1 u36paHuA JeNyTaTOB B IpeACTaBUTeIbHbIE
OpraHBI Pa3JIMYHAEIX YPOBHEIt; yCTaHOBJIEHHE USOUDAMENLHbLY YUad-
€mi06 (TeppPUTOPHAbHEIE eMHUIIE], 00 beauHAIOmIne U30upareei

’ o6uum MeCTOM I'OJIOCOBAHKA); CO3LAHME U30UPAMENbHbLY KOMUC-
cuti (IleHTpaapHasA U3GHpaTeabHAasA KOMUCCHSA; U36HMpaTelbHEIE KO-
MHuccuu cy6bekToB P®; oxpysxHBle H36UpaTelbHBIe KOMUCCHH;
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MYHUOHUOAIbHEE H36HpaTeIbHbEIe KOMUCCHH; TEPPUTOPHAILHBIE H3-
6upaTrebHEIE KOMUCCHH; Y4aCTKOBBEIE H30HpaTeIbHbBIe KOMUCCHH));
_pezucmpayus u36upame.aeu, 6bLdsUINCEHUE M pe2UCMPAYUA KaHOU-
damose (KpyT JHI, 13 KOTOPEIX 6y11y'r u36paHel, HampuMep, IIpe3u-
nIeHT PP, JerryTaTh 3aKOHOZATEIHLHOrO (MpeACTaBUTEJILHOI0) OpraHa
cy6bekTa PD; perucrpanusa MoKeT OCYIIeCTBIATHCA, HAIIPUMED,
Ha OCHOBe IOANMCHBIX JIMCTOB, TyTeM BHeCeHU s H36UpaTeILHOro 3a-
JI0Ta); AZUMayUoHHAA KAMNAHUR; 2010C08AHUE; nodciem 2010c08 U
nodeederie umozoe zoN0CoBaAHUA (IpU3HaHKe BEIGOPOB COCTOABILIHM-
Mucs, HanpuMep, yuyacrue 6ojee 50% 3aperucTpUpPOBaHHBIX HU3-
6upareJseii mpu BEIOOpPax rjaBhl FOCYAAapPCTBa, UJIM He COCTOSABILIH-
MHCA); onpedenierue pe3ybmaimos 6vL60pos; onyOIUK06arue UX pe-
3YyAbMAMOos.

OpgHEM U3 YCJIOBHII IPOBeJeHNA BLIOOPOB ABISAETCA HX GHHAHCH-
poBaHue. Mcnonb3yerca coueTaHue roCyAapCTBEHHOTO H HErocy-
JapcTBeHHOro ¢MEaECHPOBaHMA BHIGOPOB. [Iis aToro gopmupy-
I0TCA CreluaibHBle H30upaTeasHBIE GOHIBI C YI€TOM YCTAHOBJIEH-
HEIX 3aKOHOAATENBLHLIX ITPaBILI.

3anpemaercs BHOCHTS IT0KE€PTBOBAHMSA B N30HpaTe/IbHEIe GOHIRI
MHOCTPAHHBIM FOCyapCTBaM M WMHOCTPAHHBIM IOPUAMYECKHM JIMIAM;
MHOCTDPaHHBIM rpa)kJaHaM; Junam 6e3 rpa’kgaHCTBa; rpakaaHaM
P®, He gocTuriumM Bo3pacra 18 et Ha JeHb rOJIOCOBAHMA; POCCHIA-
CKHMM IODMIWYECKHM JINIIAM C HHOCTPAaHHLIM YYacTHEM, eCJIH A0JIA
HMHOCTPAHHOI'O YYaCTUA B X YCTABHOM (CKJIaZOYHOM) KaIuTaJle mpe-
BoimaeT 30% ; MeKAYHAPOIHEIM OPraHU3AIMAM U MeKIYHAPOIHEIM
o6mrecTBeHHBIM JBHYKEHUAM; OpraHaM rocyJapCTBEHHOM BJIACTH U
OpraHaM MeCTHOI'O CAMOYIIPABJIeHHA; FOCYAAPCTBEHHBIM X MYHUIIY-
MAJIBHBIM YYPEeXKIeHUAM H OPTaHU3aUUAM; IOPUIUIECKUM JIUIaM,
HMMEIOIIUM I'OCYyAapPCTBEHHYIO ¥ (WIK) MYHUIMIAILHYIO JOIO B CBOEM
YCTaBHOM (CKJIaZ0YHOM) KamuTaje, npeBumamomyo 30% ; opranu-
3aIuAM, YUPEKIeHHBIM roCyAapCTBeHHBIMUY ¥ MYHHUIIMIAJIbHLIMU
OpraHaMu; BOHHCKHM YaCTSAM, BOEHHEIM YYPeKAeHUAM U OPraHHu-
3aIMAM, TPABOOXPAaHUTEIBHEIM OPraHaM; 61aroTBOPUTEILHBIM Opra-
HHM3aLUSIM, PEJIUrHO3HEIM 00 beJUHEHUAM, a TAKIKE YUPEIKAEHHEIM
MMM OPraHu3anusaM; aHOHMMHBIM JKePTBOBATENAM; IOPUTHYECKUM
JIMIIaM, 3aPErHCTPHPOBAHHLIM MeHee YeM 38 OQUH ['Of A0 LHA roJo-
COBaHMA.

IeiicTByoliee 3aKOHOAATEIbCTBO O BEIOOPax IpeIyCMaTPHBAaeT
OTBETCTBEHHOCTh 33 HapylleHHe U30upaTeJbHEIX IPAB rpaiJaH.
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Jluna, NpenATCTBYIONMIVE ITyTeM HACKIUA, 0OMaHa, yrpo3, DOAJIora
JUIM MHBIM CII0COG0M CBOGOZHOMY OCYILIECTBJIEHHIO rpaykgaHaMu Poc-
cuiickoit Pesepaninu npasa n36UpaTs U OBITH U36PAHHBIMY, JHIA,
NIPOBOAAIIME arUTANMIO B IeHb, NPeAIIeCTBYIONIXA THIO BEIGOPOB,
U B AeHb BBIOOPOB 160 npensarcTByonine pabore n3bupareabHBIX
KOMHCCHIT, HECYT afMUHUCTPATHBHYIO, YIOJIOBHYIO, HHYIO OTBET-
CTBEHHOCTH B COOTBETCTBMHU C GeepaibHEIM 3aKOHOAATEIbCTBOM.
JInna, ocymecrsasiomue parbcuPuKanuio UTOrOB IOJOCOBAHMSA,
HECYT B COOTBETCTBHH C hefepaJbHEIMH 3aKOHAMU YTOJIOBHYIO OT-
BETCTBEHHOCTD.



Mmasa 4

MyHuuyunaAbHOe npaBo

4.1. MecTtHoe camoynpaBneHue
B Poccuitckoin Pepepayun

KauecTBeHHO HOBLIM 3JIEMEHTOM IIPOIECCa PeOPraHM3amuy I0JM-
THYecKOoH cucTeMul B PO ABnsAeTcs peaansanusa KOHIENIIMUA MECT-
HOTro caMoynpaBjeHus. AHAJIN3 KOHCTUTYIIMOHHBIX MOJIOXKEHUH,
HOBeMIIIero 3aKOHOAATENbCTBA O MECTHOM CaMOYITPaBJIeHWH II03BO-
JIsieT CAeJIATH BHIBOJ O TOM, YTO (GOpMHUPOBAHHE MECTHOI'O CAMOYII-
PaBJIEHHS IIpeAToJaraer 3MeHeHue CYIMHOCTHRIX XapaKTePHCTUK
IPe’KHUX OPraHoB roCyAapCTBEHHOM BJIACTH HA MECTaX, OTHOILLIEHHH
MeXXIy LeHTPOM M MeCTaMM, Hepexoi K NPHHIUIUAIBHO HHOMY
YPOBHIO B3aMOOTHOIIIEHN OPraHOB BJIACTH U YIIPABJIEHUA.

IIepBocTemeHHO# AJIA OnIpeAesieHNs 3HaYeHUA MEeCTHOT'O CaMOyII-
PAaBJIEHHSA B CHCTeMe BJIACTHHIX OTHOIIEHMI cayskur cr. 3 Koneru-
Tyouu PP, coriiacHo KOTOpOii 3J1eMeETaMH eMHOM CHCTEMBI BJIa-
CTH HapoAa ABJIAIOTCA OPraHbI rOCYAapPCTBEHHOI BJIACTH M Opra-
HbI MECTHOT'O CaMOYIIPaBJIEHMS.

HWHCTUTYTHEI MECTHOT'O CAMOYIIPaBJIeHHA 0XBaTHIBAIOT IIOYTH BCe
CTOPOHEI IEMOKPATHYECKOI OPraHu3ali MECTHOIT JKM3HHM, YTO JaeT
BO3MOXKHOCTh PAIlMOHAJIBHEIM CIIOCOOOM AeKOHIIEHTPHPOBATh MHO-
rue QYHKIIMH rocyJapCTBEHHOM BJIAaCTH, IePEeHeCTH IPUHATHAE pe-
LIIEHHIA 0 BOITPOCAM MECTHOIO XKI3Heo0eceyeHUA B TePPUTOPHAIIE-
HEI€ COO0MIEeCTBa. ITUM CTHUMYJIMPYETCA aKTUBHOCTD MPaskJaH u obec-
neYynBaeTCs UX AeCTBHTEIbHAA COIPHYACTHOCTh K TAKMM pellie-
HUSM.

OmnLIT NoKAaskIBaeT, YTO MeCTHAsA BJIacTh GOPMUpYeTCA B rocyAap-
CTBe, KaK MIPaBuUJIO, AJIS PellleHus 3aJay NpefoCTaBIeHUus HaceJe-
HHUIO OCHOBHBIX COIMAJILHEIX YCIyT (obecrneyeHune KuabeM, 6iaro-
YCTPOMCTBO TEPPUTOPHH, IPEAOCTaBI€H e KOMMYHAIbHEIX YCJIYT,
OKa3aHHe HeoOXOZUMOM MeIUIIMHCKOM ITOMOLIIY U Ip.); obecreye-
HHS IPSAMOro B3aMMOJeMCTBUA ¢ HaceJIeHeM U BOBJIEYEHUS I'Pak-
JlaH B IIPOIEeCC PellleHus BOIIPOCOB MECTHOI'O 3HAUEHMsI K 0011erocy-
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IapCTBEHHKIX ZieJI; Pa3BUTHA MaJIOro U cpefHero Gu3Heca Ha OCHOBE
MECTHEIX PECypCOB, XapaKTePHHIX JJISA JaHHOTO MYHUIIUIAILHOTO
06pa3oBaHuA, YTO CIOCOOCTBYET CO3MaHUIO HOBRIX Pabounx Mecr,
yBeJUYEeHHUIO HajoroobyuaraemMoii 6a3nl, pellIeHUI0 HHEIX BOIIPOCOB
yIyYIIeHUA Ka4ecTBa MeCTHOM KHU3HH.

IIpakTuKa peaju3anuy UAe MECTHOTO CaMOYIIpaBJIeHU s BEIpa-
60TaJjIa He TOJBKO PasJMYHbEle MYHHIKUNAJIbLHEIE MOLEIH, HO o0miue
mogxonbl K GOpPMHPOBaHMIO CHCTEME! MECTHOI'O CAMOYIIPaBJIeHH A,
crarycy ¥ GYHKIHUAM OPraHoB BJIACTH M YIPAaBJIeHUs, U IIpeeaM
OCyIIleCTBJIEHHS UMM CBOMX IOJHOMOYMii. MecTHOe caMoympasJie-
HHMe, KaK OKa3kIBaeT OIAIT MHOI'MX Pa3BUTHIX [OCYAAPCTB, BHICTY-
mnaeTt He00OX0MMMOI CTPYKTYPOif, OMHHM M3 OCHOBHBIX 3JIeMEHTOB
060ro AEMOKPATHIECKOro peskHMa. OTH HieH HaIILIA CBOe OTpa-
JKeHHe, B YaCTHOCTH, B EBponelickoif XxapTHi MeCTHOI'O CAMOYIIPaB-
JeHuA, npuHEATON 15 oKkTAGPaA 1985 r. rocyaapcTBaMu-4IeHaMKU
Cogera Esponsl. B XapTun oTMeueHo, YTO MPaBO rpaskaaH HA ydIac-
THE B YIPaBJIeHHHM 00IIeCTBEHHLIMHM AeJIaAMHM — COCTABHAA 4aCTh
JEeMOKPAaTHIeCKMX NNPHHITHUIIOB, LIEHHOCTb KOTOPEIX IIPH3HAETCs BCe-
MH rocyaapcrsaMu. CaMEIM HeoCpeACTBeHHEIM 06pa3oM 3TO IIpaBo
MOJKeT GBITH pPeaIM30BAHO MMEHHO Ha MeCTHOM ypoBHe. CymiecTBo-
BaHHe MECTHBIX COOOIIECTB, PYHKIMOHUPYIOIIXX Ha OCHOBAX CaMo-
ynpasjeHuA ¥ 06J1e4yeHHEIX pealbHOMH OTBEeTCTBEHHOCTHIO, fejIaeT
BO3MOKHBIM 00€CII€YHUTDh TAKOE YIIpaBJIeHHe, KOTOpoe ObLIO ObI OXHO-
BpeMeHHO 3 (PeKTHBHBIM K NMPUOJMIKeHHBIM K KaXXKA0MY I'pakja-
HHUHY. 3aliTa U YKpeILIeHHe MEeCTHOI'O CAMOYIIPABJICHHS ITpeCTaB-
JIA10T co60M cymIeCTBeHHBINA BKJIAX B CTPOMTENLCTBO TAKHX rocy-
IapCcTB, KOTOPhIEe OCHOBEIBAIOTCA HA IMPHUHIMIOAX AEMOKPATHM U
JelleHTPaIu3aly BIaCcTH.

B cooTBeTCTBUM C OJIOKEHUAMH XapTuH, Cy0'beKTOM MeCTHOTO
CaMOYNpaBJeHUA ABJAIOTCA He OpPraHbl BJIACTH M YIpaBJeHUd,
a MecCTHBIe co06mecTBa, T.e. caM JIOAM, COCTaBASI0IIUe Hacele-
HUe CaMOYTIpaBJIsieMBIX efuHuL. KauecTBeHHaA 0c0O6€HHOCTL MECT-
HOr'0 CaMOYIIPaBJIE€HHUsI, B COOTBETCTBHHU C MOJOKEeHUAMH XapTuu,
COCTOMT B IIpaBe U CIIOCOGHOCTH MECTHBIX TEPPHTOPHAILHBIX CO00-
IeCTB KOHTPOJIUPOBATh ¥ YIIPABJIATH 3HAYUTEJIBHOM YacThIo 0611e-
CTBEHHBIX el

CranosjieHMe MeCTHOro caMoynpasiaeHus B Poccuu o6yciosiie-
HO KOHKPETHO-UCTOPHYECKUMH, 9KOHOMHYECKHUMH U [TOJTATHYECKH-
MM paxkropamu. Mxes GopMUpOBaHUSA MECTHOrO CAaMOYIIPABICHUA
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MOSABUJIACH B XOZie IePeCTPOKM Ha YPOBHE BBICIINX IMOTATHYECKUX
Opr'aHOB, & He «BBIPOCJIa B Hapoge» . OCHOBHI A1 BOCOPUATHA HOBBIX
B3rJISZ0OB HA OPraHMU3amUI0 MECTHOM KU3HM Ha MeCTaX CO3LaHO He
65L10.

Cy1ecTBeHHOE BIMAHUE Ha mporecc GoOpMUPOBAHMS OpPraHU3aIy-
OHHBIX CTPYKTYP MECTHOT'0 CAaMOYIpaBJIeHKA OKa3ana Jlekiapanus
«0 rocymapcrBerHoM cysepeHurere PCOCP» ot 12 uiona 1990 r.,
KOTODO# IPHHIIUI pa3fesIeHus BjiacTell GBLI IPOBO3IJIAllIeH «BaiK-
HeitniuM npuHnunoM ¢pyaknuoruposanus PCOCP kak npaBosoro
rocyfapctaas. 9TOT IPUHINI, BOIPEeKH TeOPEeTHYECKHM IIOCTYjia-
TaM ¥ MHPOBOI IPaKTHKe, GBI II0JIOYKEH B OCHOBY M 3aKOHOJaTeJIb-
crBa PCOCP o MecTHOM caMoynpaBJIeHUH, YTO IPUBeJO K yHUDH-
KaIuy MOJeJN OPraHUu3alUOHHOM CTPYKTYPHI OPraHOB MECTHOTO
caMoynpaBjieHHA O BceX cy0ObekToB PP, Bcex TeppuTOpMii, HA
KOTOPBIX CO3AAaBAJIMCH OPraHbl MECTHOI'O CAMOYIIPABJIEHHUA. JTO IIpH-
BEJIO K Pe3KOMY YCHJICHHIO HCIIOJHUTEILHOM BJIACTH, PACILIUPEHUIO
BO3MOKHOCTEH ee BIMAHKUA Ha QOPMUPOBaHHE CTPYKTYP MECTHOIO
CaMOyTIpaBJIeHUA.

IlepBEIM 3aKOHOAATEILHEIM AKTOM, 3aKPEMUBIINM OCHOBBI MECT-
HOT'O CAaMOYIIPaBJIEHUA, CTAJI COIO3HEIM 3aKkoH «06 o0mux Hayagax
MECTHOI'0 CaMOYIIpaBJIeHHA U MecTHOro xoasaitcrea B CCCP» 1990 r.,
KOTODBIM OBLII OTMEHEH ITPeKHUI craTyc MecTHEIX COBETOB M B rocy-
JapCTBEHHYIO CHCTEMY BBOANJIOCH MECTHOE CaMOYIIpaBieHHe. 3aKOH
MPeAOCTAaBJIAN COIO3HBIM X aBTOHOMHBEIM pecryf/IuKaM IpaBo IpH-
HMMATh 3aKOHOJATeJbHEIe aKThI, PeryJHPYION[He MEeCTHOe CaMo-
ympasieH#e. B col03HOM 3aKOHe ycTaHaBJIMBaJIach CHCTeMa rapaH-
THI MECTHOI'O CaMOYIIPaBJIeHUA, BKJIIOYasA cyaeOHYIO 3al[UTy [IpaB
¥ 3aKOHHBIX WMHTEPeCOB OPraHOB MeCTHOT'O CAMOYIIPaBJIeHUs, & TaK-
JKe MX OTBETCTBEHHOCTH 32 3aKOHHOCTH IPUHUMAaEMEIX UM pelire-
HUH. 3TOT «KOHIENTYANbHBINA KapKac» HOBEIX IIPABOBREIX HHCTHUTY-
TOB ¥ HOPM HCIIOJIb30BaJICA B MOCHEAYIOLINX 3aKOHAX O MECTHOM
CaMOyTIpaBJIeHUN.

OCHOBHEIM NIPaBOBHIM aKTOM, OOpeAeMBIIMM (GOpPMHUpOBaHUE
MHCTUTYTOB MECTHOTO CaMOyIIpaBjieHus Ha tepputopum Poccunm,
cras npuEATHIHA B uione 1991 r. 3akon PCDOCP «O mecTHOM caMo-
yrpasieHuu B PCOCP». M 6GBLIO Y€TKO YCTaHOBJIEHO, YTO MECTHOE
caMoyIpaBJIeHue OCYILIEeCTBIAETCA B rpaHUIaX PaflOHOB, FOPOJOB,
paifoHOB B rOpOZiax, MOCEJIKOB, CeJIbCOBETOB, CEJILCKUX HACeJeHHBIX
mysKkToB. IIpuBATHIO 3aKOHA ITPEAIIIECTBOBAJIO COOTBETCTBYIOIIEe 13-
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meHeRue Korcrurymm PCOCP 1978 r.: ee pasaes 0 MECTHEIX Opragax
BaacTH GBI 3aMeHeH pa3zieloM « MecTHoe caMoymnpasiienue B Poc-
cuiickoit Penepanun».

PasBUTHe IMOJIMTIYECKOTO KPU3HCA CIIOCOOCTBOBAJIO PHHSATHIO PAA
yka3zoB IIpesnnenta PP, koTophle OKa3anu BIXAHNE HA PDa3BUTHE
mecTHoro camoymnpasieHus B Poccuu. Tak, ero YkasoMm ot 21 cen-
Ta0pa 1993 r. «O noatanHoii KOHCTUTYIHOHHOM pedopme B Poc-
cuiickoii Pefepanuu» GLLIO MPEKPAIIEHO OCYLIEeCTBICHHE 3aKOHO-
JlaTeJIbHOM, paCIOPAAUTEIbHOM ¥ KOHTPOJbHOM dyHKIuHi Che3xoM
HapoAHEIX AemyTaToB U BepxoBHEIM CoBeToM P®; BCKOpe npekpa-
THJIM CBOIO AEeATEILHOCTh CeIbCKHe, IT0CEJIKOBEIe, PAilOHHEIE U I'0-
poackue CoBeTsl, co3faHHBIe Ha ocHOBe 3aKoHa 1991 r. YreepskaeH-
noe YkasoM IIpesuzgenra P® or 26 okrabpa 1993 r. [lomoxxenue 06
OCHOBAX OpraHM3amuy MEeCTHOro caMoynpasieHus B Poccuiickoi
Depmepanuy Ha IEPHOA IOITAITHOM KOHCTUTYIIMOHHOM ped)OpPMEI BHO-
CHJIO CYIIeCTBEHHBIe UI3SMEeHEeHHs B OPraHU3aI[MI0 MECTHOI'O CaMO-
yIpaBJIeHHS, CUCTEMY M CTATYCHI €r0 MPeACTaABUTENbHEIX U MCITOJI-
HHATEJIBHBEIX OPraHOB 10 CPABHEHHMIO C T€M, KaK 3TO PeryJIMpOBaIoCh
3aKOHOM O MeCTHOM caMoymnpasieHun 1991 r.

Korcrurynus PP 1993 r. (4. 2 cr. 3, cr. 12) BOo3BesIa MeCTHOe
caMoymIpaBJieHNe B PAHT OCHO8bl KOHCMUMYYUOHHO020 CIMPOS, IOA-
YepKHUBasA PoJb JaHHOH GOPMEI HAPOAOBIACTHSA, a TAKIKe IPU3HA-
HUe ¥ FapaHTHPOBaHue MeCTHOro caMoynpasieHusa. CiregoBaTe/LHO,
MPOCTHIM BOJIEBLIM pellieHueM ¢efepalbHEIX M PerHOHAIbHEIX Opra-
HOB roCyZapCTBEHHOM BJIACTH U3MEHHUTh YCTAHOBJIEHHKEI BBICOKMI
CTaTyC MECTHOI'0 CAMOYIIpaBJIeHusA HeJb3sd, YTO caexyeT us cr. 135
Koucrurynuu PO.

OpHAaKo JaHHBIe KOHCTUTYIMOHHBIE TO3UIIMH He CTAJIM rapaHTH-
elf TOCTymaTeJbHOIO COBEPIIEHCTBOBAHUSA CUCTEMBI MECTHOTO Ca-
MoynpasyeHus B Poccniickoit @enepannu. CBHIETEIHCTBOM TOMY
craio ITocranosnenue ['ocygapcreennoit Jlymu! ot 10 uions 1994 r.
«00 obecrieyeHH KOHCTUTYIMOHHBIX IIpaB HaceJeHud Ha MeCTHOe
caMoyImnpasjieHde B HODMAaTUBHEIX [IPABOBLIX aKTax cy0nekToB Poc-
cuiickoit Pepepanuu». Komurer 'ocyzapcrBerHoit [lyMbl 1o BOII-
pocaM MeCTHOr'0 CaMOYIIPaBJIeHUA OTMeYaJl, UTo Ha GOJIbIIHCTBE Tep-
PUTOpHIi, TIe JOJYKHO OCYIIEeCTBIATLCA MECTHOE CaMOyIpaBjeHue,
B TeueHue GoJiee YeM MOIYroAa HeT U3GpaHHEIX rpaskAaHaMul BEIGOD-
HBIX OPraHoB.

depepaabHH 3aKOH oT 28 aBrycra 1995 r. «06 obmux npus-
UUOax OpraHM3any¥ MeCTHOrO camoylpaBieHHA B Poccuiickoit
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Pemepann» MOJOXKHUII HaYaI0 HOBOMY JTamy B Iporecce ¢hopMHpo-
BaHHUA OPABOBOif 6a3LI MECTHOI'O CAMOYIPAaBJIEHUA B COBPEMEHHOM
Poccuu. MM, cormacHo 1. «H» 4. 1 cT. 72 Koncruryuuu PP, ycra-
HOBJIEHHI 06GIIMe IPUHINIL OPraHU3aIMi MECTHOI'O cCaMOyIIpaBJe-
HHUA O Beeit Pocenu. 3aKoH 3aKpenniI CAaMOCTOATENIbHOCTb MeCT-
HOT'0 CaMOYIIPaBJIEH s, OPraHNU3aIHOHHYI0 000c00IeHHOCTh OPraHOB
MECTHOIr'0 CaMOYIIPaBJIEHHs OT CHCTEMBI OPTaHOB rOCYyAapCTBEHHOM
BJIACTH, IIPaBa I'PaXKJaH Ha OCYIIEeCTBJIeHIEe MECTHOI'O CAMOYIIpaBJIe-
HHs, TePPATOPHAIbHEIE OCHOBEI MECTHOT'O CAMOYIIPaBIeHHU s, PYHK-
LUK ¥ IOJIHOMOYMSA ero OpraHoB, FOCyJapCTBeHHBIE TaDaAHTHM MecT-
HOI'0 CaMOYIIpaBJIeHU A, OTBETCTBEHHOCTh OPraHOB MECTHOT'O CAMOYTI-
PaBJIeHHA Nepel HaceJIeHNEM U FOCyAapCcTBOM.

IIpakTHKa OCBOEHMA KOHCTHTYIHOHHOM MOJEJH MEeCTHOro ca-
MOyIpaBieHHs B ¢eepaIbHOM M PErHOHAIBHOM 3aKOHOAATeNbCT-
Be Ha MYHHIIMIOAIHLHOM YPOBHe II0Ka3sajla CI0XKHOCTh TaKOM 3aja-
uyn. Ilocne npuuaTua PefepanbHoro sakoxHa or 28 aerycra 1995 r.
«06 0o0ITUX MPHHIIUIIAX OPTaHN3amMUKA MECTHOTO CAMOYIIDABJIEH!S B
Poccniickoit Pegepanun» morpeboBaIoch IPHHATHE elne HeCKOJIb-
KuX emepasbHEIX 3aKOHOB: OT 26 HoAGps 1996 r. «06 obecrmeue-
HHH KOHCTHTYIMOHHEIX IpaB rpakaaH Poccuitckoit @exepanun
n36upaTh M GBITH N3OPAHHBIMHK B OPraHbl MECTHOI'O CaMOyIIpaBJie-
Husa B Poccuiickoit Penepanuu», or 8 ausapa 1998 r. «06 ocHoBax
MYHHUIMIIAIBHOI cIyK6EL B Poccuitckoit @emepauuu», ot 17 uions
1996 r. «O HanMOHAIBHO-KYJIBTYPHOII aBTOHOMMM » , 3 TAKIKE BHECe-
HUe U3MeHeHH B 3aKoHH PP ot 14 uiona 1992 r. «O 3akpriTom
aIMHHUCTPATHBHO-TEPPUTOPHAILHOM 00pasoBaHuM», oT 10 uronda
1992 r. «06 o6pasoBaHMU» U IP.

Jlna npugaHua CUCTEMHOCTHM IIPOIECCY CTAHOBJIEHHA MECTHOT'O
camoymnpasjeHus 6611 H3naH YKaa IIpesugenra P® ot 15 okrabpsa
1999 r. «06 yTBepxaenuu OCHOBHEIX ITOJOXKEHUI rOCyfapCcTBeH-
HOM ITOJIMTHKHM B 06JIACTH Pa3BUTUS MECTHOI'O CAMOYIIpaBJIeHHA B
Poccuiickoit Peaepanvu», KOTOPLIM OBINIA 3aKpeIJieHa efUHAA CH-
cTeMa IIpeICTABJIeHH O LesIsaX, IPUOPHUTETHRIX HAITpaBIeHUAX, 3a-
Jadax ¥ OIpUHIMIIAX MOJHUTHKHU rocyAapcTsBa B cdhepe pasBUTHA
MeCTHOI'O CaMOYIIPaBJIeHU A, a TaKXKe 0 MeXaHU3MaXxX ee peajusa-
M. OTO HAIpaBJIeHO Ha ofecrieyeHue IPeeMCTBEHHOCTH AesiTeNb-
HOCTHU (elepajIbHEIX OPraHOB rOCyAapCTBEHHOM BJIACTH, OPTaHOB I'o-
CyAapCTBEHHOI! BIacTH cy6bexToB Peepalin, OpPraHoB MECTHOTO
CcaMOyIIpaBJeHUSA U COOTBETCTBYIOIINX AOJYKHOCTHEIX JIHIL B IPO-
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necce pe¢hOpMUPOBAHUA MECTHOI BJACTH Ha IPUHIIUIIAX CAMOYII-
paBJeHN4.

B Ha3sBaHHOM aKTe yKas3aH pAX o6muXx OpodjeM CTaHOBJICHHA
MECTHOI'O CAMOYTIPABJIEHUA B COBPEMEHHBIX YCJIOBHAX, KOTOPhIE CBO-
[OHMBL K TPEM OCHOBHEIM I'DYIIIaM: OpraHM3amOHHO-IPABOBLIE, GH-
HAHCOBO-9KOHOMUYECKHe ! IPaBO3aIMUTHEIEe (PACKPLIBAIOTCA Yepes
mpo6JieMbl rapaHTHil IpaB MECTHOTO CAMOYIIPaBJIeHUA, BKJIIOYAA CO-
3aHNe MEXaHN3MOB KX CyAeOHOI 3aIHUTEI).

O6061eHne ONBITa MYHHIIMIIAILHOI'O CTPOKUTEAbCTBa B Pocenu,
BhISIBJIEHME K aHAIHU3 ero Npo6ieM o0ycIOBHUIN MIPUHATHE 6 OKTAG-
ps 2003 r. HOBoIf pepakuun PenepamsHoro sakosa «06 oOIIMX MpUH-
LMIax opraHM3aniy MeCTHOIO caMoympasJjieHud B Poccuiickoit Pe-
Jfepanun» , KOTOPHIA BCTynuia B cuay ¢ 1 susapa 2009 r. OH onenn-
BaeTcA KaK BeCbMa 3HAYUTEILHBIA ITAIl B PA3BUTHH ITPABOBLIX OCHOB
OAHOTIO M3 BaKHEMNIIINX AeMOKPATUYECKHUX MHCTUTYTOB ITyOIMIHOM
BJIACTH.

JIaHHBIM 3aKOHOM OIpeJesIeHO, YTO MECTHOEe CAMOYIIPaBJIeHHE B
Poccuiickoit @egepanum — opMa oCyIecTBICHHA HAPOAOM CBOEit
BJIaCcTH, ofecIeuynrBaOIaA B IIpeJesax, ycTaHoBJeHHBIX KoHcTuTy-
nueit PO, penepalbHRIMKA 3aKOHAMHU, a B CIIy4aAX, YCTAHOBJIEHHBIX
tdenepalbHEIMH 3aKOHAMH, — 3aKOHAMU cy0bekToB P, caMmocTosA-
TeJILHOE M II0J CBOIO OTBETCTBEHHOCTH pellleHUe HaceJleHHeM Heloc-
PeACTBEHHO ¥ (MJIH1) Yepes OpraHbl MECTHOI'O CAMOYIIDABJIEHHSA BOII-
POCOB MECTHOr0O 3HaYeHH s, UCXOASA U3 HHTepPeCcOB HaceJIeHHs C yde-
TOM MCTOPMYECKHX X MHBIX MECTHBIX TPASHITHIA.

HoBr1it 3aK0H 3aTparuBaer ropasno 6oJiee IIMPOKUIT KPYr OTHO-
1reHuit B cepe MECTHOrO CaMOYIIPABJIEHHA U PeryJupyeT UX KOHK-
peTHee. 3TO MOBJIEKJIO M TPOEKPaTHOe yBeJlUUYeHHe 00'beMa HOBOT'O
axra. PefepanbHEi 3aK0H OoT 6 okTAGpsa 2003 r. ocTancsa paMod-
HEIM («00 OOIIMX IPUHIIMIIAX...), HO HEIIOCPEACTBEHHO 1 HCUEPIILIBAIO-
MM 06pa3oM yperyJMpoBaj MHOTHe BOIIPOCHI OpPraHU3allui MecT-
HOTr'0 CaMOYIIPaBJIEHH A, OIIpeJeJINJI NNpeeJIkl IOTHOMOYMH CaMOyII-
PaBJIeHYECKHMX CTPYKTYp, IIpaBa rpakAaH Ha y4acTHe B MECTHOM
CcaMOyTIpaBJIeHUH.

Ilo 3aMBICTy HOBHIIA 3aKOH JOJI’KEH CTAaTh eAUHCTBEHHBIM HOpMa-
THUBHEIM [IPABOBLIM aKTOM, ONpeAeAI0IIUM Ha ¢heepalbHOM yPOB-
He 001re MPUHIIUITEL OPraHU3allid MECTHOI'O CAMOYIIPABJIEHHU .

BaskHoii xapaKkTepHOi1 YepToii HOBOro (efiepaJbLHOro 3aKOHA fAB-
JIsIeTCs TO, YTO OH LIEHTPaIM30Ba HOPMAaTHUBHOE PETyJIMpOBaHUe PAfa
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BOIIDOCOB MECTHOI'O CAMOYIIPaBJIeHUA, lepeBelis ero ¢ PErHOHAIBHO-
ro Ha pelepajJbHbBIl yPOBeHb. OTH U3MEHEHH S CJIYKAT IPaBOBRIM
CPeACTBOM IIePEeCTPOMKK MYHHUIIMIIAJIBHOI'O YPOBHA IMyO/IMYHOIA BJIac-
TH, ero OGHOBJIEHUSA U YTIOPALOYEHN A, IPAOIMIKEHIS K HACEeJIEHHIO.
Hx cMBICK COCTOMT B MOBhRIMIeHUH 3(PEeKTHBHOCTH AeATeILHOCTH
OpraHoOB MECTHOI'O CAMOYIIPaBJIEHUA B PEIlIEHUI BOIIPOCOB MECTHOI'O
3HaYeHHA ¥ OCYILECTBJIEHHH OTAEJbHAIX I'OCYJapPCTBEeHHBIX IIOJIHO-
MOYH, B IPUBeleHHH HOPMATHBHOM MOJEIHX MECTHOI'O CAMOYIIpaB-
JICHMA B COOTBETCTBHE C OOIIIeCTBEHHOM IIDAKTHKOM.

IIprHLIUINAILHO HOBBIM ABJIAETCA NIOAX0A K TEPPUTOPHAILHOMK
OpraHM3aIMH MECTHOI'O CaMOyNpaBJeHuA. B oTinriue oT mpeyxHero
(erepaIbHOrO 3aKOHA, B HOBOM 4YeTKO OIpeJesieHa Heo6X0AuMOCTh
CO3NaHHUA PA3JIMYHEIX THIIOB MyHHIMIAJIBHBIX 00pa30BaHU, B TOM
YHCJIe CI0KHOCOCTaBHBIX, BKJIIOYAIOUIUX B ce6sa Apyrue MyHHIIH-
naubHBle 06pa3oBaruA. OnpeaesieHo, YTO MECTHOE CaMOYIIPABJIeHHE
oCyILIecTBIseTCA Ha Bceil Teppuropun Poccuiickoit @egepauuu B
TOPOJACKHX, CeILCKUX IMOCeIeHUAX, FTOPOACKHUX OKPYTraxX U MyHMIIH-
NMaIBHEIX paitoHax. CrezoBaTesIbHO, MECTHOE CAMOYIIPABJIEHHE AOJIK-
HO Pa3BMBATHCA He TOJBKO B F'OPOJCKHUX LIEHTPaX M ITOCEJIKAX, KaK
3TO IPEeMYLIECTBEHHO OBII0, HO X Ha BeeX (KPYIHBIX, CPeAHUX, He-
6GOJIBILINX) CeILCKUX TePPUTOPHAX.

VYcraHoBIeHMe U U3MEHEHMe MPaHUL, MyHULINIAILHEIX 00pasoBa-
HHA, KaK U IIpexJe, OTHOCUTCA K KOMIIeTeHuHu cy6beKkToB PP, HO
C YIETOM BaXKHOT0 06CTOATENILCTBA B ONIpeJeJIeHHH Pa3MepPOB Teppu-
TOPUH CeIbCKUX U FOPOACKUX ITOCEJIeHHI: 3TO YMCIEHHOCTh Hace-
JICHUA, a TaKKe BO3MOXKHOCTb JJIA JKUTeJIel CeJbCKUX ITOceJeHU I
¥ MYHUIIUIIAJIBHBIX PA¥OHOB B KOPOTKUIT CPOK JOGHPATHCS A0 LIEHT-
pa MYHHUIIUTIIAJIBHEIX 06pa3oBaHuit. TeppUTOPUM BCeX ITOCENIEHUIA,
3a UCKJIIOYeHHeM F'OPOACKHX OKPYIoB, a TaKJKe BO3HHKAIOIIUe Ha
MaJIOHaceJIeHHBIX TEPPUTOPUAX, MesKCeIeHHbIe TEPPUTOPHMH BKIIIO-
YaloTcA B IPAHMIIEI MyHUIIMIIAIBHEIX PailoHoB. TakuM o0pasoM, «Gec-
XO3HBIX» TepPUTOpUIl Tellepb He Gyzer. ['opoackuMMM OKpyraMmu
JOJI’KHEI CTAHOBUTHCS OTHOCHTEIBHO KPYIIHRIE FOPO/ia U TMOCEJIKH C
PpasBUTOIN NHGPPACTPYKTYPOIi.

Cornacxo PenepaybHOMY 3aKOHY OT 6 okTs6pst 2003 r., MyHUIU-
nmajgpHOoe o0pa3oBaHUe KaXKJOro THIa — IoceIeHHe, MYHHUIIUIIAb-
HBIN paifoH, TOPOACKOM OKPYT — peIllaeT CBO KPYT BOIIPOCOB MECT-
HOr'O 3Ha4YeHHsI, HCUEPIILIBAIOLIHE [IePeYHH KOTOPHIX 3aKPelljIeHkl B
cr. 14—18 Kouncruryuuu PO.
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OnpepneneHne Kpyra BOMPOCOB MECTHOTO 3HAYEHMS OCYILECTBJIe-
Ho PenepatbHBIM 3aKOHOM OT 6 okTa6pA 2003 r. HCXOAA U3 IPUH-
Una cy0CMANapHOCTH, KOTOPHRIM BEIpAXKaeTCA B TOM, UTO B BefieHHe
MYHULIUIAILHEIX 00pa30BaHMIl Pa3HBIX YPOBHEIH BKJIIOUEHEI T€ BOI-
pOCHI, KOTOPBIe HA JaHHOM yPOBHE MOI'YT peliaThca Hauboee agd-
(heKTHBHO, ¢ OIITHMAaJIbHEIM pedyabTaToM. IloaTroMy 06beM fei, Ko-
TOPBLIMH Tellepb OYAYT 3aHUMATHCA IoceJeHYeCKe MyHHUIIUIIAINTe-
THI, MeHbIIIe BO3JIOXKEHHOIO0 Ha MyHUITUITAILHEIE PAOHE! X N'OPOACKHe
okpyra. C yueToM peaJIbHEIX YCJIOBHI M BO3MOKHOCTEMH pelleHmne
HEKOTOPHIX BOIIPOCOB (HalpuMep, 00pa3oBaHMA), paHee BXOAUBIIHX
B KPYT 06s13aHHOCTe# OPraHOB MEeCTHOI'O CAMOYIIpaBJIeH!, Ilepefa-
eTCsl OpraHaM rrocyZapCcTBeHHOM BiIacTH cy0beKTOB PD.

PelmreHue Bcero nepeyds BOIPOCOB MECTHOIO 3HAYEHMS 0043aTe/IbHO
OIS MyHHIAOAILHOTO o6pa3doBanns. FIx HasKIBAIOT « IpaBo0OA3aH-
HOCTAMM» MYHUIINIATUTETOB, PeaIu3aluA KOTOPLIX A0JIKHA IIPO-
HCXORMTDH B paAMKaX MEeCTHBIX GIOJ’KeTOB.

HoBBIM 3aKOHOM BHeceHa HEKOTOpas ACHOCTh B pa3rpaHUYeHHe
IOJIHOMOYMII OPraHOB MECTHOI'O CAMOYIIPaBJIeHHA ¥ IrOCyAapCTBeH-
HBIX ITOJIHOMOYHIi, KOTOPBIMH MOTYT HafeJAThCA OPraHbl MECTHOT'O
camoympasieHus. Tak, MOJTHOMOYHS OPraHOB MECTHOI'O CAMOYIIPAB-
JIeHUA, ycTaHaBIMBaeMble deepaibHEIMI 3aKOHAMHM M 3aKOHAMHK
cy6pexToB P® o BormpocaM, oTHeceHHEIM PeiepabHEIM 3aKOHOM K
BOIIPOCAM MECTHOr0 3HaUeHMd, ABJIAIOTCA rOCyAapCTBeHHRIMH MOJI-
HOMOYHAMH, [TepeJaBaeMEIMU JJIS OCYIIEeCTBJIEHUA OPraHaM MeCTHO-
I'0 CaMOYIPAaBJIeHHA ¢ BEITEKAIOIIMMU OTCIOAA ITOCAeACTBUAMHU. YC-
TaHOBJIEHHE JAHHOIO ITPABHJIA CJHYKHUT 3aCJIOHOM TaK HA3hIBA€MBIM
(deepaNbHEIM M PETHOHAJILHEIM MaHJATaM, TO €CTh YCTaHaBJIMBae-
MEIM «CBepXy» COITMAJILHEIM 00A3aTe/IbCTBaM, He o0ecieueHHBIM CO-
OTBETCTBYIOIIUMH (HHAHCOBBIMH M MaTEePHAIHLHEIMU PECYPCaMH.

IIpumummaasEas 0c06eHHOCTS HOBoro PeiepaIbHOIO 3aKOHA
COCTOHT B ero HallpaBJEeHHOCTH Ha pacIIMpeHHe CAMOCTOSATEeILHOI0
pellleHusT BOIIPOCOB MECTHOI'O 3HaYeHUd HeIIoCpeCTBEHHO HaceJie-
HHMeM: MEeCTHRIH pedepeHAYyM U BHIOODE!; FOJIOCOBaHME IO BOIIpOcaM
HM3MeHeHHUs I'PDAHMI] ¥ Tpeobpa3oBaHUA MyHUIUIIATILHOrO 06pasoBa-
HHsT; MyOJMYHEIe CIyIDaHusA (Ha HUX B 06s13aTeJIbHOM IMOPSAKe BhI-
HOCSATCS IIPOEKT YCTaBa MyHUIMITAJILHBIX 06pa30BaHuil, IPOEKT Me-
CTHOro GIOI’KeTa U OTYET O €ro UCIOJHEeHHH, IPOEKTHl MIaHOB U
nporpaMM pa3BHUTHS MYHHIUIAJLHBIX 00pasoBaHUil, BOIIPOCH! O
npeo6pa3oBaHMH MYHHIMIAILHEIX 06pa30BaHUii); OTPOCH rpaskJjaH
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(2151 BRIABJIEHUS U yUYeTa MHEeHUA HaceJIeHUS DY MPUHATUH YIIPaB-
JIERYECKHX PelLlIeHWII MyHUIIUTAIBHEIMY U IM'OCYAapCTBEHHBIMH Opra-
HamMu). Bce 3T0 JOYKHO YCHINTEL CAMOOPraHM3aIMIO HAaCeJIeHU B
OCYyIIEeCTBJIEeHMH MECTHOI'O CAMOYIIPABJIEHNUS, YKPEIIUTh CBA3H I'DasK-
JIaH C OpraHaMy MeCTHOT'0 CAMOYIIPaBJIeHHUsI, 00eCIIeYUTh OTKPLITOCTD
M I'JIaCHOCTh pabGoTHI BCEX CAMOYNPAaBJIEHYECKUX CTPYKTYP.

®MenepanbEblil 3akoH 2003 r. A&eCTKO oIpexeIHJI IepedeHs oc-
HOBHBIX OPraHOB MECTHOI'O CAaMOYIIPAaBJI€HMA: IPeJCTaBUTEIbHEIA
opras, rj1aBa MyHHUIHMIaJIbHOro 06pa3soBaHus, MEeCTHAS aIMUHHCT-
pauua ¥ KOHTPOJBLHBII opraH, IpuyeM IepBhble TPH OIIpefeIAI0TCA
Kak o06sA3aTenbHbEle. BO3MOYXXHOCTH HaceJleHUA CaMOCTOATEIBHO OIl-
peAeaATh CTPYKTYDPY OpPraHoB MeCTHOro caMoynpasieHus (cr. 131
Koncrurynuu P®) Teneps orpanuyeskl. YeTKO onpeaesieHH TaKkkKe
MHOTHe OPraHN3allMOHHEIE BOIIPOCH, B YACTHOCTH, YCTAHOBJIEHA MU-
HUMAaJIBHAA YUCJIEHHOCTh JeIyTATOB IPeACTABUTEIbLHBIX OPraHOB B
33aBHCHMOCTH OT YMCJIEHHOCTH HaceJeHUs MyHMIIMIAJILHOro 06paso-
BaHWA, U3 KOTOPHIX Ha IPodeCCHOHAILHOM OCHOBe BIIpaBe paborarh
He Gosee 10%.

DenepanbHbIil 3aK0H OT 6 okTaOpA 2003 r. mpegycMoTpe pas-
JIMYHBIE BAPMAHTH! (OPMHPOBaHNA IPEACTABUTEILHEIX OPraHOB Pas-
HBIX MYHMIIMIIAJIBHEIX 00pasoBanuii. Tak, IpefcTaBUTENBHbIA OPraH
TOoCeJIeHUSI COCTOMT K3 AemyTaTOB, H30MpaeMbIX Ha MyHUIIUIIAIBHBIX
BBLIOOpPAX; €CJIM YHUCJIEHHOCTD KHTeJIeil moceeHNs MeHslre 100 yeso-
BeK, TO IPeACTaBUTeILHEI opran He GOPMUPYETCH, a €ro HOJHOMO-
YK OCYLIECTBIAIOTCA CXOA0OM rpakaaH. lusa ¢opMUpoOBaHUA IpeA-
CTaBUTEJbHBEIX OPraHOB MYHHMITMIIAJIBLHEIX PAOHOB NIPEeAyCMOTPEH
0COORIif MOPAKOK: OHM 100 H30MPAIOTCA HA OCHOBe IIPAMOro, Bceob-
11Iero BOJIeM3bABJIEHNA H36UpaTeeit, 1100 COCTABIAIOTCA U3 I'JIaB
ToCeJIeH’, PACIOJIOKEHHBIX B FPAaHUNAX MyHUIIMIAILHOIO paioHa,
¥ U3 AeNyTaTOB IPeACTaBUTEeILHEIX OPraHOB 3THX IToceaeHuit. OT-
MEeTHM, YTO BTOPOIi CIIOCO0 YCHIMBaeT KOHTAKTH MyHUIUIAIBHEIX
00pa3oBaHHUI pasHEIX YPOBHEl, HO MOKeT OCJIOXKHUTEH BHIIIOJHEHUE
¢yHKIHIM IpeaCTaBUTENLCTBA, OCAA0UTE CBA3M C M3GMpaTeIAMH.
IToaToMy ImpeAIrouTeHHe OTAAETCA IIEPBOMY M3 Ha3BaHHBIX CITOCOGOB,
IJIs 4ero 3aKOH yCTaHaBAUBaeT DAL YCJIOBHII IpUMeHeHU A BTOPOrO
croco6a. YrcIeHHOCTD JeITyTaToB IIPeACTaBUTEIBHOIO OpraHa MyHH-
HMaJBbHOrO paifoHa He MOXKeT GhITh MeHee 15 yesioBeK.

I'naBa MyHMIMIAABLHOrO OGPa30BAHMA SBJSETCA BHICLUIMM
JOJI>KHOCTHBIM JIMLIOM MYHHIIMIIAILHOrO 00pasoBaHUA U HafleIAeT-
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cd YyCTABOM MYHHUIIMNAJIBLHOIO 00pa3oBaHMS B COOTBETCTBHH ¢ deme-
PATHHBIM 32aKOHOM COOCTBEHHBIMM IOJHOMOYMAMY 110 PELIEHUIO BOII-
pOCOB MeCTHOro 3HauYeHUA. OH B COOTBETCTBMU C YCTAaBOM MYHULIH-
MaJBLHOTO 00pa30BaHUA MOXKeT H36HMPaThCA Ha MYHMIIMITAILHEIX BhI-
6opax M Torga Ju6o BXOXUT B COCTAB IPEACTABHUTEJLHOIO OpraHa
MYHHOMIAJEHOIO 00pa30BaHMUA ¢ IPABOM peINalolNero rojoca U sB-
JIAeTcs ero npejcefaTesneM, Ju60 BO3rIaBaAeT MECTHYIO afMHUHHCT-
panuto. ['maBa MyHHDUIIaNEEOrO 00Pa30BaAHUA MOJKET H30HpaThCA
TaK)Ke IpeACTABUTEILHEIM OPraHOM MYHUIMIIATLHOIO 00pa3oBaHUA
M3 CBOETO COCTaBa, M TOrZa OH SABJIAETCA MpeficeqaTesIeM IpeACTaBH-
TEJILHOI'O Opraia MyHHIUIIATLHOrO o6pasdoBanus. OXHO M TO e JIMIIO
He MOXXeT OBITh OJHOBPEMEHHO IIpeAcefaTesIeM IIPeJCTABUTEIbHOrO
oprasa MyHHUITMIIAJIBHOTO 06pa3soBaHUA M IIABOIl MECTHOM afMHHMNC-
rpauuu. B cayyae hopMupoBaHus, a He H30paHUA IPECTABUTEb-
HOT'0 OpraHa MyHHMITMIIAJILHOI'O paifoHa ri1aBa afMHAHHACTPAIMK MY-
HUIMAIAIBHOTO 00pa30BaHUA ABJAETCA IpeAceRaTeieM IPeACTaBH-
TeJLHOIO OpraHa MyHUIIMITAILHOTO paiioHa.

IIpegycMaTpuBasi B cHCTeMe OPraHOB MECTHOI'O CAMOYIIPaBJIeHUA
HaJIN4yHe MCIIOJHITENbHO-PaCIIOPAAUTENLHOr0 Opraia — MeCTHOM
agMuHECTpanun, PegepaibHBIl 3aK0H oT 6 okTsA6pa 2003 r. ompe-
JeJseT, YTO I'JIaBOM MECTHON agMMHHCTPAIMH MOXKeT GHITh riiaBa
MYHUIMIIAJIEHOIO 00pa3oBaHMUsA, TaKKe IpeJyCMaTPUBaeT BO3ZMOXK-
HOCTb HadHa4YeHUA JIHIA Ha JOJYKHOCTD I'JIaBbl MECTHOM afMUHUCT-
panuM o KOHTPaKTy (oTMeTHM, uTo Tpyzaosoit kogekc PP He co-
IEPIKUT TAKOrO MOHATHUSA, KAK «KOHTPAKT»), 3aKJII0YaeMOMY Ha 0C-
HOBe KOHKYpca. B mpaBoBhle OTHOIIIEHUA MeXKIY OPraHaMKU MECTHOI'O
caMoynpaBJieHHA IPUBHECEHHI 3JIeMEHTHI CAepXKeK 1 IIDOTHBOBECOB,
XapaKTepHEIE I8 CUCTEMBI Da3feJIeHNs BlacTei Ha perHOHAJIBHOM
¥ eepaIbHOM YPOBHSX rocyaapcTBeHHOM BiacTi. OHU HanpasJie-
HEI, C OXHOM CTOPOHBI, IPOTHUB XapaKTEPHOI'O JJIA COBPEMEHHOM IMpaK-
THKH YPe3MePHOro yCUJIeHUs eJUHOJIMYHOM BJIACTH IJIaB MyHUIU-
NaJbHEIX 00pa30BaHUiA, a C APYTOif — IMPOTHB HEOIPaBAAHHOI'O BMe-
IIAaTeJbCTBA PEACTABUTEIbHEIX OPraHOB B HCIIOJIHUTEIBHO-PACIIO-
PALUTENLHYIO JeATeNbHOCTE. Bee 3T0 ZOMKHO ONTHMU3HPOBATh Pa3-
JlesIleHne TPY/a PasHBIX MyHHIMITAILHBEIX OPTaHOB, TOBLICHTE 3gek-
TUBHOCTh HX JeATeJbHOCTH.

KoHTpoJbHEINH OPral MyHHIIMIIAJIEHOT0 06pa3oBaHus (KOHT-
POJIBHO-CUETHAsA [1ajlaTa, PeBU3NOHHAA KOMMCCHUS U Apyrue) obpa-
3yeTcs B I[@JAX KOHTPOJS 32 MCIIOJIHEHHEM MeCTHOro Oromxera,
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co6JII0JeHHeM YCTaHOBJIEHHOT'O IOPSIAKA HOATOTOBKHM U PacCMOTpe-
HUA [IPOEKTa MEeCTHOro GI0/[’KeTa, 0TYeTa O ero MCIOoJIHEeHUH, a TaK-
JKe B eJAX KOHTPOJIA 3a COGMIOAeHNEM YCTaHOBJIEHHOI'O MOPAAKA
yHOpaBJIeHHA ¥ PACIIOPAXKEHUA MMYILIECTBOM, HAXOAAIMMCA B My-
HUIUTIAILHON COGCTBEHHOCTH.

JlaHHEIi opraH GopMUpYyeTCA Ha MyHHIMOAJIBHEIX BRIGOpaX MK
IpeACTaBUTENLHLIM OPraHOM MYHMITUTIANLHOTO 00pa3oBaHMsA B COOT-
BEeTCTBHMU C er'0 YCTaBOM. Pe3ybTaThl OCyIl[eCTBASIEMBIX UM IIpOBe-
POK ITOJJIeIKAT OITyOJIMKOBAHUIO.

YcTaHOBIEHO, UTO OPraHEl MECTHOI'O CAMOYIIPABJIEHUA 1 JOJMKHO-
CTHEIE JIMIIA MECTHOI'O CaMOYIIpaBJIeHUA 06513aHEI IPEeACTaBIATh B
KOHTPOJILHEIHM OpraH MyHHUITUIIAJIBHOIO 00pa3oBaHUs 110 ero TpeGoBa-
HMIO HeoOXO0ANMYI0O MHGPOPMAIHMIO U ZOKYMEHTHI I10 BOIPOCAM, OTHO-
CAIIUMCA K UX KOMIIETEHIIHH.

OpHKUM N3 OPraHOB MYHHITHIIATHLHOI'O 00PAa30BaHMUA ABJIAETCA ero
un3bupaTeabHaA KOMHUCCHS, KOTOpasA OpraHM3yeT NOATOTOBKY M IIPO-
BeleHHe MYHUIIMIAILHEIX BEIGOPOB, MeCTHOrO pedepeHIyMa, roJI0-
COBaHHA II0 OT3LIBY AEIMyTaTa, YjleHa BHIGOPHOIO OpraHa MecTHOTO
CcaMOYyIIpaBJeHUs, BLIGOPHOIO JOKHOCTHOI'O JIUIA MECTHOI'O CAMO-
YIIpaBJIeHUsA, FOJIOCOBAHMA 110 BOIPOCAM U3MEHEHUA rPAaHMI] MYHU-
OUIaJIbHOTO 06pa3oBaHus, Mpeobpa3oBaEUs MyHHITUIIAILHOIO 00pa-
30BaHUA.

®DenepabHRIM 3aKOHOM OT 6 okTa0ps 2003 r. ompeneniena cucre-
Ma MyHHIIMIIQJIBLHEIX IPABOBLIX AaKTOB, B KOTOPYIO BXOISAT: YCTaB My-
HUIHMIAJILHEOrO 06pa30BaHMA; MPABOBLIE AKTHI, IPUHATHIE HA MECT-
HOM pedepeHIyMe (CXOAe rpa’kfaH), HOpMATHBHEIE ¥ MHEIE IIPABO-
BEI€ aKTHI [TPeCTABUTEILHOIO OpraHa MyHMIIHIIAJILHOTO 00pa30BaHUA;
TIPaBOBhIE AKTHI IJIaBBI MYHMIIUIIAILHOrO 06pa3oBaHM s, IIOCTAHOBJIE-
HHUSA U PaCIOPAYKEHU IJIaBbl MECTHOM afMUHUCTPAONM, HHEIX Op-
raHOB MECTHOI'0 CAMOYIIPAaBJIEHUs X ZOIKHOCTHAIX JIUI MECTHOI'O
caMOYIIpaBJIeHUA, IPEAYCMOTPEHHEIX YCTABOM MYHMIUATIAILHOrO 00-
pPa30BaHUSA.

3aKoHOJATeILHO OllpeeieHa IKOHOMHYECKAas OCHOBA MECTHOT'O
camMoympasieHUA. Ee cocTaBisaoT HaxoAseecs B MyHHIMIAIbHOMK
CcOGCTBEHHOCTH UMYILECTBO, CPEACTBA MECTHBIX GI0Z’KeTOB, a TaKXKe
MMYyIIecTBeHHEIe IPaBa MYHHIIMITAILHEIX 00pasoBanuit. MyHUIK-
najbHas COGCTBEHHOCTh MPU3HAETCA U 3ALIUIIAeTCA rOCYAapCTBOM
HapaBHe ¢ ”HRIMU opMamu cobcTBeHHOCTH. ITogpoGHee, yeM B Pe-
nepaJbHOM 3aKoHe oT 28 aBrycra 1995 r., onpesesieH cocTaB HMY-
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1IecTBa, KOTOpOe MOXKeT HaXOAUThCA Y MyHMIMIIANBHEIX 06pa3oBa-
Huii. IToguepKHYTO, YTO OHO JOJIKHO UCIOJL30BATHLCS TONLKO A
pellIeHIs BOITPOCOB MECTHOI'O 3HAYEHUA, OCYILIECTBJIEHUA OTAEJbHBIX
rocyAapcTBeHHBIX IIOJTHOMOYHI U Nt o6eclIeYeHUA NeATeTbHOCTH
OpraHOB M HOJKHOCTHBIX JIMI] MECTHOTO CAMOYITPABJICHH A, PAGOTHMU-
KOB MYHUIIUIIAIBbHBIX IPEAIPUATHI U yupexxkaeHuit. Eciu y Myun-
LMIAIBHOrO 00pa3oBaHUA BOSHMKAIOT IpaBa COGCTBEHHOCTH Ha MHOE
HMMYILECTBO, 3TO MMYILECTBO AOJKHO OBITH ITepenpodIMPOBaHO IGO0
OTUYKJeHO. JlaHHOe IPaBHIIO SABJISETCS IPABOBOLL rapaHTHel peau-
3alM COIMAIbHOrO IpefHA3HAYEeHN ST MeCTHOr'O CAaMOYIIpaBJIeHHd,
BBIPAKAIOLIEroCA Mpes/ie BCero B HEIOCPeACTBEHHOM obecieyeHuu
JKU3HEeAeATEILHOCTH HacesleHHs. Ecim B mpe)xHeM 3aKoHe peyb LLIa
0 ITpaBe CO3LAHMA IIPeJNPUATHH, YYPEeXKISHU U OpraHu3anuii auaa
OCYILIECTBJIEHMA X03AHCTBEeHHOH AeATeIbHOCTH 6e3 KaKKX OBl TO HU
OBLIO OrPAaHMYEHHMA, TO Telephb 3TH CTPYKTYPHI 00pa3yIoTCH TOJABKO
JUISL OCYILIECTBJICHUA MOJHOMOYHIA IT0 PELIIEHUIO BOIIPOCOB MECTHOT'O
3HaveHus. TakuM 06pa3oM, MpaKTHUKA CO3MaHMUA IPEANPHATHIA, He
CBSI3aHHBIX C 337ja4YaMi MeCTHOIO CAMOYIIpaBJieH!d (HapuMep, BUHHO-
BOJOYHBIX 3aBOJOB), CTAHOBUTCS He3aKOHHOM .

CieyeT OTMETUTH, UTO CYO'beKTaMH MYHHUIIMOAJIbHOM COOCTBEH-
HOCTH OIIpeJieJIeHBI TOJBKO OpraHbl MECTHOI'O caMoymnpaBieHus. Ha-
ceJIeHHe OTCTPAHEHO OT PeaJM3alliy paBa MyHULUIIAILHOM COOCTBEH-
HOCTH, a TaKJKe OT OIpeJeeHNs NOPAAKa U YCIOBHIM NIpUBATU3A-
IMH MyHHIMIIAILHOrO UMylecTBa. Takoe orpaHyeHMe HaceJ eHN
MYHUIIMIIAJIBHOIO 00pa3oBaHMA UaeT Bpaspes ¢ 0o01ielt HanpasJieH-
HocThI0 PefepaibHOro 3aK0oHa OT 6 okTs16paA 2003 r. Ha pacuMpe-
HHe yYacTHs rpakAaH B ejlaXx MECTHOTo camoynpaBieHns. I[Ipex-
HMI 3aKOH B 3TOM CMBICJIe GBI Golee yRadeH.

Cnegys tpeboBanusam Korcrurynuu P®, 3aKkoH onpefean, 4To
Ka)kJoe MyHUIIUITAJIbEHOE 06pasoBaHmne JOYKHO UMeTh COOCTBEHHHBIH
610m2xeT. Teneppb fKake HeOoJbILIOE NOCeNeHHe OyAeT YTBEPIKAATD
CBOIf (PMHAHCOBEIIA IIJIaH, BKIIOYAIOIIIMIA pACXOAHBIE U JOXOAHEIE CTa-
TpH. CMeTH B Ka4ecTBe COCTaBHOM YacTH GI0JKeTOB FOPOACKUX U
CeJILCKUX MOCeJIeHUH BO3MOYKHEI TOJIBKO Y OTAENbHBIX HaceJeHHBIX
NYHKTOB, He ABJAAIIIKUXCA moceaeHuamMu. Ilogpo6Ho onpeaeseH co-
cTaB COOCTBEHHBIX AOXOA0B MECTHRIX GI0ZKeTOB, IPUHITUIILI 3a4HC-
JIEHUA B 3TH JOXOABI OTYUCJIEHU OT heaepaIbHBIX HAJIOroB U c60-
POB, IOAXOALI K BEIPABHUBAHHIO OI0MKETHOH 06ecrieueHHOCTH MY-
HUIUOAJIBHOTO 00pa30BaHHUsA.
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IIpoanasM3npoBaHHEIe HOBEJLIEI, 3aKpenieHHbIe DefepabHBIM
3aK0oHOM OT 6 oxkTa6psa 2003 r. «06 o6mMX MPUHOUIIAX OPraHU3a-
MM MeCTHOIro caMoymnpaBieHuA B Poccuiickoit Penepanumns, yKa-
3HIBAIOT Ha pasMax M IIyOMHYy HaMedeHHOM pedpopmul. MHoOroe mpu-
JleTcs AesaTh BIIepBhIe, OTKA3LIBAACH OT HEIIPUTOAHEIX TPaJHIIHIA.
OueBHHO, YTO PACCYUTHIBATH HA aBTOMATHYECKOE UCIIOJTHeHNe JaH-
Horo 3aKoHA He IPUXOAUTCH, IOCKOJAbKY 00BbeKTUBHEIX IIPo6IeM,
B TOM YMcJie MPaBOBLIX, TPEOYIOINUX MOCIeA0BATEILHOTO M CUCTEM-
HOT'O pellleHN s, HeMaJIo.

CnexyeT oTMETUTH TaKJKe, YTO C PAa3BUTHEM MECTHOT'O CaMOYII-
paBJieHUs cOPMHUPOBAJICH HHCTUTYT MYHHIUIAILHOMA CIIYyK6BI, 00-
1IIYe IPHHIMITE OPraHU3allMi KOTOPOI M OCHOBHI IIPABOBOTO ITOJIO-
JKeHHA MYHHIMIAIBHEIX cIy»Kamux B PD ycraroBieEs! Pefepaiib-
HBIM 3aK0oHOM OT 2 Mapta 2007 r. Ne 25-@3 «O MyHUIMIAABHOMK
cayx06e B Poccuiickoit @egepanuu».

4.2. lapaHTum mMecTHoro camoynpasneHus B Poccum

T'apasTHH MeCTHOrO CaMOyNIpaBJIeHUA IIPDEJCTABIAIOT CO00I Co-
BOKYIIHOCTh YCJIOBUM, CPEACTB 1 (aKTOPOB, IO3UTHBHO BINSAIOIINX
Ha ofecneyeHue M 3alTUTY IIpaB rpakaaH B cepe MECTHOTO CaMo-
yIIpaBJeHUsA.

O6mue rapaBETHH BRIPAXKAIOTCSA B CJIOXKHBIIIUXCA B Halllell cTpa-
He 00BbeKTHBHHIX 9KOHOMITYECKUX, TOJUTHIECKHX, COITMAIBHBIX K
KYJLTYPHBIX IPEeAIIOChIIKAaX, B KOTOPHIX pedopMupyercs u Oyaer
Pa3BUBaThCSA MECTHOE CAMOYIIpaBJIeHHe.

Cneumajababie rapaHTHU MECTHOT'O CAMOYIIPaBJIeHMSA IIPeCTaB-
JI1-I0T c000#1 COBOKYITHOCTD IOPUIMYECKUX, OPraHN3aIUOHHBIX, IIPO-
IeCCyaJbHBIX MEXaHM3MOB, HAIDaBJIEHHBIX Ha ad¢deKTUBHOE pa3BU-
THe MEeCTHOro caMoympasiieHus B Poccun.

B KauecTBe KOHCTUTYIMOHHONH rapaHTHUM BHICTYIaeT OPraHu3a-
IHOHHAas 000CO0JIEHHOCTh MECTHOI'O CAMOYIIDABJICHM S, O3HAYaloIIasi,
YTO OpPraHbl MECTHOI'O CAMOYIIPaBJIeHNA He BXOAAT B CACTEMY Opra-
HOB I'oCyAapCTBeHHOM BJIACTH.

VyacTre rpakJjaH B OCYILECTBJIEHNHY MECTHOI'O CAMOYIIPaBJIeHUA
rapaHTHpyeTcs KOHCTHTYIMOHHBIMM NIpaBaMU U30MpaTh U ORITH
M30paHHBIMHU B OPraHbl MECTHOI'O camoympaBieHus (4. 2 yt. 130 Koxn-
ctutynuu PD; PenepansHulit 3akoH oT 26 HOA6PA 1996 r. «O6 obec-
neyeHUW KOHCTHTYLHOHHEIX MpaB rpakjaH Poccuiickoit Pepe-



4.2. ¢ lapaHTuu MecTHO20 cCamoynpasaeHus B Poccuu 157

panuu u36upaTh ¥ GBITH U36PAHHBIMU B OpPraHbkl MECTHOTO CaMo-
yIpaBJIeHUs » ), HAIIPABJIATh MHANBUAYAJIbHEIE U KOJUIEKTUBHEIE 06-
palleHud B OPraHkl MECTHOI'O CaMOYIIPaBJIEHUA, 00°KaI0BaTh B CY L
pelleHUdA U JeicTBUA (Mau OGe3felicTBME) OPraHOB MECTHOI'O CaMo-
YIIpaBJIeHUs, CAMOCTOSITEIbHO PELIaTh BOIIPOCKI MECTHOT'O 3HaAYEHUS
(kax yepe3 OpraHbl MECTHOI'O CAMOYIIPaBJIeHNA, TaK U IIYTEM IIps-
Moro Bonen3baBiaeHuA). Mmeromee Mecto B KoECcTHTYIUM PD mmpa-
BO PaX/iaH CaAMOCTOSTEIBLHO ONPEAeNATh CTPYKTYPY OPraHOB MeCT-
Horo camoytpasieHus PenepasbHbIM 3aKOHOM 0T 6 oxTa0ps 2003 r.
OrpaHUYeHO, MOCKOJIbKY UM YCTaHOBJIEH epedyeHb 0653aTeIbHBIX
OPraHOB MECTHOI'O CaMOYTIPaBJIEHHA.

IToamepikka MECTHOr'O CAMOYIIPABJIEHUSA CO CTOPOHEI FOCyAapcTBa
M CO3JaHUe YCIOBHUI ISl YCTONYNBOIO CAMOCTOATENLHOTO Pa3BUTHSA
MYHHLIHOAJIbHBIX 00pa30BaHUi JOJIKHEI OBITh ODHEHTHMPOBAaHKEL Ha
addexTHBHOE U coriacoBaHHOe PyHKIUOHUPOBaHUe egepaibHEIX,
PErMOHAJIBHBIX ¥ MyHUIMIAJILHEIX OPIaHOB BJIACTH, FOCYAapCTBEH-
HBIX ¥ FPKJAHCKUX, MHCTUTYTOB B LIeJIAX ObecIredeHUuss KOHCTUTY-
IIMOHHBIX ITPaB M ¢cBoGox rpaxkaad Poccuu, MOBLIIIIEHUA XKU3HEHHO-
I'0 YPOBHSA ¥ 6J1arocoCTOAHUA MHOTOHAIIMOHAJILHOro Hapoja Poccuii-
ckoit @egepannu.

B xayecTBe rapaHTHH MECTHOI'O CAMOYITPABJIeHIS MOYKHO paccMar-
PHMBaTb MEeXXMYHHUIIMIIATLHOE COTPYAHNYecTBO. OHO BEIparkaeTcs B
topmMe coBeTOB MyHMIIMIIANBHBIX 06pa3oBaHuii cyobexkToB PD,
OPraHU3alMs U JeATeJTbHOCTL KOTOPhIX OCYIIECTBISETCA B COOTBET-
cTBHH ¢ TpeGoBanuaMu PenepasibHOro 3axoHa ot 12 susapsa 1996 ro-
na Ne 7-03 «O HeKOMMepUYeCKUX OPraHU3aIUaX » , IPUMEHAeMbIMU
K acconyanuaM. YCTaHOBJIEHO, YTO COBEeT MYHHMIIUIIAJIBLHEIX 06pa-
30BaHUI cyobexkTa PP He BpaBe BMEeUIUBATLCA B AeATEIbHOCTD
MYHHUIUIAIBHEIX 00pa30BaHMil, OrPAHUYUBATD X AeATeJbHOCTb. Co-
BeTHl MYHUIMIIANLHEIX 06pasoBaHuii cy6bekToB PP moryr obpa-
30BaTh eIMHOE 00IIePOCCHIICKOe 00 be JHHEHHEe MyHUIIUTIATHHBIX
o0pa3oBaHHI, KOTOPOE CYUTAETCA CO3AAHHLIM IIPH YCJIOBUM, €CIIK
B ero COCTaB BXOAAT COBeTHI MyHHUIUITABHEIX 06pa30oBaHMi He Me-
Hee %/, cyowexroB Pegepanuu. Exumoe obmiepoccuiickoe 06%b-
eJUHEHNe MyHUITUITAIBHEIX 00pa3oBaHUI He BIIpaBe BMEIIUBAThCA B
JIeATeJBHOCTh MYHUIMNAJILHLIX 06pa30BaHM, COBETOB MyHHITUNIATb-
HBIX 00pa3oBaHMil cyGEeKToB PP, HHEIX 00be AMHEHUIT MYHUITUIIAb-
HBIX 00pa30BaHMil, OrPaHUYUBATh UX AeATEJbHOCTE.

IIpencraBuTeIbLHEIE OPraHbl MYHHIMIIAILHEIX 06pa3oBaHUit MO-
Ir'yT IPUHUMATE PellleHUs 0 CO3KaHUH HEKOMMepUYeCKHUX OpraHusa-
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nuit B GopMe aBTOHOMHBIX HEKOMMePUYeCKHX opraEusanuit u ¢oH-
[IOB, AefCTBYIOIMUX Ha ocHOBe I'paskaanckoro Koxexkca PO, dexe-
PajbHOTO 3aKOHA 0 HEKOMMepUYeCKHX OpPraHu3aluax, MHEX dexe-
PAJIBLHBIX 3aKOHOB.

IIpeacraBUTEILHEIMI OPraHaMM MYHMIMIIATLHEIX 06pa3oBaHMit
I COBMECTHOT'O PelleHNs BOIIPOCOB MeCTHOI'O 3HaYE€HUA MOT'YT
NIPUHUMAThCS PelIeHns 06 YYPeKAeHNH MeKMYHUIUIIAJIbHBIX X0-
35MCTBEeHHEBIX 00111ecTB B (opMe 3aKPHITHIX aKIHOHEePHHIX 00IecTB
¥ o0I1IecTB C OrpaHNYEHHO! OTBETCTBEHHOCTHIO. 'ocyzapcTBeHHAA
perucrpanusa MeXXMyHHIIMIIAIbLHEIX X037 CTBeHHBIX 00LIeCTB OCy-
LIIeCTBJIAETCA B COOTBeTCTBHH ¢ PefepaJbHEIM 3aKOHOM OT 8 aBryc-
Ta 2001 r. Ne 129-03 «O rocyaapcTBeHHOIl perucTpaniu opuande-
CKHX JIAI».

T'apanTHeit MeCTHOrO CaMOyTIpaBJIeHMs ABJIAETCSA ero IIpaBo Ha Cy-
nrebuyto samuTty. Hanpumep, PexepajbEbBIM 3aKOHOM OT 6 OKTAGPSA
2003 r. ycraHoBJIeHO, uTO 3aKOH cyObeKTa Poccuiickoit Pesepanuu
0 POCITyCKe IIpeACTaBUTEJIHHOIO OpraHa MyHHIIMIIaJIbHOro 00pa3oBa-
HHSA MOKeT ORITh 00)KAJIOBaH B CyeOHOM IopsiaKe B Teuenue 10 queit
CO IHA BCTYIJIEHUS B CHJIY; I'JIaBa MYHHIUNAILHOro 06pa3oBaHus
WK IJIaBa MeCTHOM aJMHUHUCTPAIMH, B OTHOIIIEHUH KOTOPHIX BEIC-
XM TOJKHOCTHBIM JHIIOM cy0bekTa PD (pyxoBoguTesieM BEICIIIE-
T'0 UCITOJIHUTEJHLHOTO OpraHa roCyZapCTBeHHOH BJIacTH cyoneKkTa PD)
OBUI H3KaH IPABOBOI aKT 06 OTPemIeHNH OT JOJIKHOCTH, BIIpase 06-
JKaJIOBaTh JaHHKIM IPaBOBOM aKT B CyAeOHOM IOPAAKEe B TeUeHUe
10 gHeit co gHA ero odpHUIMAIBLHOrO OTyOIUKOoBaHUA. B 00oux ciayua-
X CYX ZOJI3KEeH PaCCMOTPETh Kajo0y ¥ MPUHATH PellleHue He II0-
31Hee, yeM dYeped 10 gHeil co AHA ee mogauu.

Perienus, IpUHATEIE IIyTEM IIPAMOI0O BOJEeHU3bABICHU IPaXKIaH,
pelileHHA U feiicTBuA (6e3aeiicTBIE) OPraHOB MECTHOI'O CAMOYIIPaB-
JIeHUA ¥ KOJIXKHOCTHBIX JIMI] MECTHOT'O CAMOYTIPaBJI€HUA MOTYT OBITh
003xaJI0BaHBl B CYX I apOUTPaXKHBIA CyA B YCTAHOBJIEHHOM 3aKO-
HOM NOpsJKe.

OpraHsl rocyAapCTBeHHOI BJIACTH JOJKHEI He TOJBLKO CO3MaBaTh
MPABOBYIO ¥ 3KOHOMUMYECKYIO OCHOBHI AesTeJILHOCTH MyHHUIUIIAb-
HOM BJIACTH, HO M CIIOCOOCTBOBATHL TOMY, UTOGHI rpakfaHe MMeJIH
PeaJIbHYI0 BOSMOXKHOCTD YUaCTBOBATh B PEIlIeHUH BOITPOCOB MECTHO-
ro 3HayeHud. Pe3aloMupys ckazaHHOe, CYMUTaeM YMECTHHIM IIPUBe-
cru 4. 5 cr. 2 [leknapanun «O IpHHIMIIAX MECTHOT'O CAMOYIIpaBJIe-
HHA B rocyaapcrBax-y4dacraukax CHI'» : «I'ocydapcmeo ocyusecme-
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JaAem KOHLmpoaib 3a 3aKOHHOCMblIo desamenvHocmu MecmHOzZ0 CaMO-
ynpaéileHua u He eéMeuiLusaemca 6 deamenvHocmb amux opzanos,
€ecu OHa ocyuwecmeaaemcsa 6 coomeemcmeuu ¢ 3axoHodamens-
Cmeom».

4.3. 0TBeTCTBEHHOCTb OPraHoB
MeCTHOro camoynpasneHus

IIpaBoBO€e mOJIO}KeHNe OPraHOB MECTHOI'O CAMOYITPaBJIeHH ollpe-
JeJisieTcsl He TOJBKO IIpaBaMH, 00s13aHHOCTAMM, rapaHTUAMH, HO U
OTBETCTBEHHOCTHIO. [IpeIoIaraloTcs TaKske pasIMIHble BULLI KOH-
TPOJIA UX [eSATeJbHOCTH.

OTBeTCTBEHHOCTH OPraHOB MECTHOI'O CAMOYIIPABJIEHUA — 3TO He-
6yaronpuATHLIE IPABOBBIE MOCIEACTBUSA 32 IPUHATEIE KMH IPOTUBO-
OpaBHBIE pellleRNs, HeHalle)Kalee OCyIIecTBIeHe CBOMX 3a a4 ¥
dysxnuit. OHa MMeeT HelloCpeACTBEHHOE OTHOIIEHNE K BOIIPOCY O
rapaHTHSX IIPaB MECTHOI'O CaMOYTIPaBJIeHU A, 160 Mpu3BaHa obecrie-
YUTH AeSATeJbHOCTh OPraHOB MECTHOT'O CaMOYIIDaBJIeHHs B MHTEpe-
cax rpakgaH, oOIIeCTBa B II€JIOM.

B ®enepansuoM 3akoHe ot 6 okTaAGpa 2003 r. yTouHeHk! coxep-
sxaHe U GOPMEI OTBETCTBEHHOCTH OPraHOB U JOJIKHOCTHBIX JIMII
MECTHOr'0 CaMOyIIpaBJIeHU s, KOHTPOJIA UX AeATeJbHOCTH. Oprags
MEeCTHOr'0 CaMOyIpaBJIeHUs U JOJIKHOCTHEIE JIUI[Aa MECTHOT'O CaMo-
yIpaBJeHUS HECYT OTBETCTBEHHOCTD Ilepef HaceJleHHeM MyHUIUIIAb-
Horo o6pa3oBaHNs, roCyapCTBOM, GHU3NYECKUMH U IOPHAUYECKH-
MH JIMIAMH B COOTBETCTBHM C (perlepaJbHBIMM 3aKOHAMH.

OcHoBaHUSA HaCTYIJI€H!S OTBETCTBEHHOCTH AelyTaToB, YJIEHOB
BBIGODHBIX OPraHOB MECTHOI'O CAaMOYTIPaBJIeHN s, BLIGOPHBIX JOJIKHO-
CTHBIX JIMI[ MECTHOT'O CAMOYIIpaBJIeHUA llepeX HaceJeHHeM U opsA-
JIOK PellleH:s COOTBETCTBYIOIIUX BOIIPOCOB ONPeAeIsIOTCA yCTaBa-
MM MYHUIMIIAJBHBIX 06pa3oBaHuii B cooTBeTcTBHH ¢ DegepaibHEIM
3aKoHOM oT 6 okTsa6pa 2003 r., rae onpesesieHO, YTO HACEJIeHUE
MYHHIOHUIIAJILHOrIO 06pa3oBaHNUs BIIpaBe 0TO3BATH AEIyTATOB, YJle-
HOB BRIOOPHBLIX OPraHOB MECTHOI'O CAMOYIIPABJIEHI T, BRIOOPHBIX JOJDK-
HOCTHBIX JIMI MeCTHOro caMoynpasiieHus. Crrenuduka Takoi or-
BeTCTBEHHOCTH COCTOMT B TOM, UTO OHA MOXKeT OBITh OTHeCeHa K
KOHCTHTYIIMOHHO-IIPaBOBOil oTBeTcTBeHHOCTH. Heobxoxumo orMe-
THTb, YTO TAKOr'0 POZia OTBETCTBEHHOCTb HeobA3aTe IbHO HaCTyMma-
eT B pe3yJibTaTe HeIpaBOMEPHHIX AEeHCTBHUI OPraHOB MECTHOIO
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caMoympaBJIeHUs HJIN JOJKHOCTHRIX JIUI] MECTHOI'O CaMoypasBJie-
HHUS, 1 UMEHHO 3TO OTJIMYaeT ee OT APYrux ¢opM oTBETCTBEHHOCTH.
EquscTBEeHHOE OCHOBaHIE AJIS IIPUBJIeYeHNs Ha3BaHHKIX JIMII MeCT-
HOr0 CaMOYIIpPaBJIEeHUS K 3TOMY BHAY OTBETCTBEHHOCTH — yTpaTa
IoBepusa. CirieqoBaresIbHO, ero HaJIMUKUe UIN OTCYTCTBHE CTAHOBHUT-
CA B JAHHOM CJIyYyae KPUTEpHEM OTBEeTCTBEHHOCTH. TepMUH «x0Be-
pMe» HOCHUT HeIpaBOBOil XapaKTep, UM 0603HAYalOT YBEPEHHOCTH B
uneii-m60 F0OPOCOBECTHOCTH, HCKPEHHOCTH, B IPABUJILHOCTH Yero-
HuOGYAL 1 OCHOBAHHOE Ha 3TOM OTHOIIEHHe K KOMY-HUOYAb MM K
yeMy-HHOYAb.

Cy06BbeKToM JaHHOTO B2 OTBETCTBEHHOCTH BBHICTYIAIOT OPraHbl
MeCTHOI'o CaMOYIIPaBJIeHUA U AOJIKHOCTHEIE JIMIIa MECTHOI'O CaMo-
ynpasiaeHns. Ee cogep:xaAneM siBjsieTCs pellleHNe HAaCeJIeHUA My-
HuOUNaJILAEOro 06pasoBaHns o pachopMUPOBAHMH OpraHa MeCTHOI'O
caMOyIpaBJIeHHs NJH 00 OT3hIBe JOJKHOCTHOIO JIMIIa MECTHOTO ca-
MOYTIPaBJIeHUA, YTPaTHBIIEro foBepye HaceJleHud.

IIpencraBuTeNbHEIE ¥ UCIIOJHUTEIbHBIE OPTaHbI MECTHOI'O CaAMO-
yIpaBJIeHUs HeCYyT OTBETCTBEHHOCTD 33 IPUHATEIE HMH pellleHUus
nepej rocyJapCTBOM B JIMIIE er0 COOTBETCTBYIONIUX OPraHoB.

OTBeTCTBEHHOCTh OPraHOB MECTHOT'O CAMOYIIPaBJIeHUA U UX JOJI-
JKHOCTHEIX JIMIL IIepeX rocyAapCcTBOM HACTYIIaeT Ha OCHOBaHWH pe-
LLIeHNs COOTBETCTBYIOLIEro CyAa B ciaydae Hapymenus uMu Koacru-
Tyuuu PP, denepaabHEIX KOHCTHTYIIMOHHEIX 3aKOHOB, (hezepasb-
HBIX 32aKOHOB, KOHCTHTYIUH (yCTaBa), 3aKOHOB cyonexTa Pefepanuu,
ycTaBa MyHHIMIIAJILHOIO 00pa3oBaHMs, a TaK ke B CJIydyae HeHajJle-
2KAaII[ero OCyIeCTBJIEHUA YKa3aHHBIMH OPraHaMHU U JOJPKHOCTHRIMM
JIMIIAMH NTIepefaHHbIX UM OTJeJIFHEIX MOCYAaPCTBEHHRIX ITOJTHOMOYMIA.

B ciryuae, ecsiz COOTBETCTBYIOIIUM CYAOM YCTAHOBJIEHO, UTO IIpea-
CTaBUTEJHHRIM OPraHOM MYHHIIMIIAJILHOIO 00pa30BaHUA IIPHHAT HOP-
MaTHBHBII IPABOBO aKT, poTHBopedamuit Korcrurynun PD, de-
JepaJbHLEIM KOHCTUTYLIMOHHEIM 3aKOHAM, (eaepalbHBEIM 3aKOHAM,
KOHCTHTYIUH (ycTaBy), 3aKOHaM cyobekTa PP, ycTaBy MyHUIH-
NaJILHOIO 00pa3oBaHUA, a IIPeACTABUTE]bHBIA Oprad MyHHIHUIAIb-
Horo o6pa3oBaHUA B TeyeHHe 3 MeC. CO AHS BCTYILIEHUS B CILIY pe-
IIeHu s cyAa Jub0 B TeueHHe WHOI'0O IPeJyCMOTPEHHOr0 pellieHueM
cyZa CpoKa He IPUHSJI B IIpeJeJiaX CBOMX IOJHOMOYMA Mep IO HC-
OJIHEHWIO PellleHUs CyZa, B TOM YucJie He OTMEHHUJ COOTBETCTBYIO-
muif HOPMaTHMBHEIL IPaBOBOM aKT, BHICIIEE NOJKHOCTHOE JIMIIO
cy6bekTa Pesepanum (PYKOBOAUTENb BHICLIEr0 HCIOJIHUTEILHOIO
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opraHa rocyfapcTBeHHOIi BJlacTu cy6'bekTa Pefepalliy) B TeUeHHE
1 Mec. mocsie BCTYIJIEHUA B CHJY PellleHHs CyJa, YCTAHOBUBIIEro
(haKT HEeMCIIOJIHEeHU s JAHHOTO PelleHN s, BHOCUT B 3aKOHOATe/IbHALMA
(OpeAcTaBUTENIBHEII) OPraH rocyJapCcTBeHHOM BJIacTH cyOnekTa Poc-
cuiickoit Pemepaun MpoeKT 3akoHa cyobekra PD o pocrrycke npex-
CTaBUTENBHOI'O OpraHa MyHUIMIIAJIBHOTO 00pa3soBaHUsA.

T'naBa MyHMIIMIATEHOTO 00pa30BaHMA, IJIaBa MECTHOM a{MUHHCT-
paly MOTYT GRITH OTPEIleHHB! OT JOJKHOCTH IIPABOBEIM aKTOM BhIC-
[Iero LOJKHOCTHOro Juna cyobexra Pegepanum (pyKOBOAUTENS
BRICIIIEr0 KCIIOJHUTEILHOIO OpraHa rocyAapCTBEHHOM BIIACTH CyObeKTa
®Depepaunn). Taxoii aKT M3ZaeTcA B CIyYae U3TaHUS YKa3aHHRIM
IOJIXKHOCTHBIM JIMIIOM MECTHOT'0O CAMOYINIPaBJIeHHA HOPMATHBHOI'O
NMpaBOBOro aKTa, mpoTHBopeuamero Korcrurynuu PP, dpenepans-
HEIM KOHCTUTYIIMOHHEIM 3aKOHAM, (eiepaIbHBIM 3aKOHAM, KOHCTH-
Tyuuu (ycraBy), 3akoHaM cy6bexTa Poccuiickoit Penepanmu, yc-
TaBy MYHHIIMIAJIBbHOTO 06pa3oBaHMUs, €CJIM TaKue IPOTHBOPeYUs
YCTaHOBJIEHBE! COOTBETCTBYIOIIMM CYAOM, a 3TO KOJKHOCTHOE JIMIIO B
TeuyeHHe 2 MeC. CO AHS BCTYIIEHHS B CHJIy pPelleHHus cyaa aubo B
TeueHne HHOI'0, IPeyCMOTPEHHOIO PellleHUEM CY/ia CPOKa He IpH-
HAJIO B IpefieJIaX CBOMX IIOJHOMOYMIA Mep II0 MCIIOJIHEHMIO PellleHuA
CyZa; a TakKe B CJy4yae COBEPIIEHMS YKAa3aHHBIM JOJYKHOCTHRIM
JIMIIOM JeMCTBH, B TOM YHCJie H3ZaHUA UM OIPABOBOro aKTa, He
HOCSILIEr0 HOPMAaTHBHOTO XapaKTepa, BIeKYIMX HapyIieH’e IpaB 1
cBo6oJ YesIoBeKa M IpaskJaHHHA, YIPO3y eAUHCTBY H TEPPUTOPH-
anpHOU I1esocTHOCTH Poccuiickoit Pefepanuu, HaOUOHAJILHOM
6esonacHocTy Poccun u ee 060poHOCIIOCOGHOCTH, €AMHCTBY IIPABOBO-
ro ¥ 3KOHOMHYeCKOI'0 IIPOCTPAHCTBA CTPAHH!, HeleJieBoe PaCX0k0-
BaHHMe CyOBeHUMIt U3 degepanbHOro Gl0MKeTa MM GI0gKeTa CyOh-
exra Pefepaliue, eCJIH 3TO YCTAHOBJIEHO COOTBETCTBYIOIIUM CYAOM,
a yKa3aHHOe AOJIXKHOCTHOE JINIIO He IPHHSIO B IpefiesiaX CBOMX IT0JI-
HOMOYHI Mep 110 UCIIOJHEHHIO PellleHNus CyAa.

Cyn moikeH pacCMOTpeTh »Kanoby U NMPUHATH pellleHHe He II0-
3aHee, yeM yepe3 10 fHei co AHSA ee momayH.

OTBETCTBEHHOCTh OPraHOB MECTHOT'O CAMOYIIPABJICHUS U JOJIXKHO-
CTHEIX JIMI[ MECTHOI'O CAMOYIIPaBJIeHUA Iepel GU3NIECKUMH U I0pH-
IUYEeCKMMH JMIIaMHU HaCTyIlaeT B IOPAAKe, YCTAHOBJIIEHHOM (efe-
PaIbHBIMHE 3aKOHAMH.

CepresHas HoseJL1a HOBoro PefiepanbHOro 3aKoHa ot 6 oKTa6pa
2003 r. — ycTaHOBJIeHHE BO3MOXXHOCTH BPEMEeHHOTI'0 OCYIIeCTBJIe-

6. 3ax. 418
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HHA OTAEJbHBEIX IOJTHOMOYH OPraHOB MECTHOI'O CAaMOYIIPaBJIeHUA
opraHaMM rocyfapCTBeHHOIi BiacTu cy6bekToB PD. IlpexHue 3a-
KOHOZaTeJbHhEIE aKTHI, a TakKe pemenusa KoHcruryuuonnoro Cyna
P® Takyio BO3MOXKHOCTB HCKJIIo4Ya M. OfHaKO MpaKTHKa ITI0Ka3aa,
yT0 6e3 NpAMO OpraHU3aIMOHHON IIOMOIIM OPraHaM MeCTHOrO ca-
MOYTIPaBJIEHUS CO CTOPOHKI OPraHOB roCyAapCTBEHHOM BJIACTH OHU
He B COCTOSHMH BHIHTH U3 CI0KHBIX CUTYaI[Mii, BHI3EIBAEMBIX KaK
00'beKTHBHEIMH, TAK U CYObeKTHBHLIMM (PaKTOPaMH.

B ®epepanbaoM 3akoHe oT 6 okTa6pa 2003 r. yeTko mpomnuca-
HBI YCJIOBHUS, IPKX KOTOPAIX OJHOMOYHKSA OPraHOB M AOJIKHOCTHBIX
JINI, MECTHOT'0 CAaMOYIIPaBJIEHUA NePeXOAAT B PYKH OPraHOB I'oCy-
JapcTBeHHOM BiacTi. OQHO U3 HUX — KPYIIHasA MPOCPOYEeHHAA 3a-
JIOJDXeHHOCTh MYHHIIMIIAJIBLHOrO 00pa3oBaHus (npesrnualomas 30%
co0CTBeHHBIX K0X0A0B Giomkera). B aToM cirydae 1o perreHuro op-
raHOB rocyfapcTBeHHOM BiacTu cy6bexra P® u npu cobaromeHnn
YCTAaHOBJIEHHOT'O 3aKOHOM ITIOPALKA MOXXeT BBOAUTHCS BpeMeHHasd,
CPOKOM /[0 OZHOIO roga, GuHaHCOBasA afMUHUCTPANMA B IeJAX BOC-
CTaHOBJIEHH S IIJIATEKeCNOCOOHOCTH MYHHUIUIIAJIBHOI0 00pa3oBa-
Hud. OYeBHAHO, YTO TaKasd Mepa BKJIIOYaeT OPraHbl MECTHOIO Ca-
MOYIIpaBJIeHUA JaHHOIO MYHUMIIUIIAIBHOI'O 06pa30BaHUA B CUCTEMY
OpPraHOB r'OCYRapCTBEHHOM BJIaCTH, YTO He BIIUCHIBaeTCA B cT. 12
Koucrurynuu PO, ycTaHaBIMBAIOLIYIO 060C06I€HHOCTh OPraHOB Me-
CTHOT'O CAMOYIIPABJIEHUS IT0 OTHOILIEHUIO K OPraHaM rrocyAapcTBeH-
HOM BJIACTH.

B coorBerctBuu ¢ PegepanbHEIM 3aKOHOM OT 26 HOos6pst 1996 r.
«06 ofecnneueHnH KOHCTHUTYIMOHHBKIX ITpaB rpaxaaH Poccuitckoit
denepanuu H36MpPaTh U OEITH M3OPAHHEIMU B OPraHEI MECTHOI'O Ca-
MOYIIPaBJIeHUA» JOJIKHOCTHEIE JIMIIAa OPIaHOB MECTHOI'O CAMOYIIPaB-
JIeHUA HeCYT OTBETCTBEHHOCTh B COOTBETCTBMU C (perepabHRIM 3a-
KOHOZATeJLCTBOM U 3aKOHOAATEeIbCTBOM cyObekToB PXD 3a Hapyure-
HMe KOHCTUTYIMOHHKIX ITPAB POCCUICKUX IpPaskiaH n361MpaTh U OLITH
130paHHBIMHU B OPraHEI MECTHOI'O CAMOyIPaBJIeHUS.

TaxkuM oO6pa3oM, TpoGreMa OTBETCTBEHHOCTH IlepeZl HapOAOM KaK
MCTOYHMKOM Bcell IIOJHOTHI BJIACTH ABJISAETCA OCHOBOM COBPEMEHHOMK
nemokpaTtuu. IIocKoJIBKY MeCTHOe caMoymnpaBiieHMe KaK OCHOBa
KOHCTUTYIMOHHOTO cTpos Poccun BrIcTyTIaeT dopMoit HapogoBac-
THA, To Tpo0JIeMa OTBETCTBEHHOCTH B JaHHOM cdepe MoxkeT OBITH
CMeJIO IPM3HAHA ONHOH H3 KJIOYeBHIX Ha COBPEMEHHOM 3Tame
Pa3BHTHA HHCTHTYTA MECTHOI'O CAMOYIIPABJICHHS.



masa 5

IKOAOZUYECKOEe NPaBo

5.1. 3Konoruyeckoe npaso
M ero ponb B XXU3HU o6uecTBa

Koudepenuua OOH 1992 roxa B Puo-ge-iKanreitpo npumia k
IJIABHOMY BBIBOAY: « JKOHOMUYECKOE PA36UMUE 8 OMPblEe OMm IKON0-
2uu 6edem K npespauierulo naarnemyt 6 nycmbirio. Cocpedomouernue
6HUMAHUA HaA npobaemax OKpYicaloweli cpedvl npusedem K Huuje-
me. Hosas modensv passumus donxra cosdams 60abuLe IKOHOMU-
YeCKUX U IKON0ZUYECKUX UHMepPeco6». SHAYUT, eCJIU YeJJOBEYECTBO
XO4eT BRIKUTB, OHO AOJ’KHO OTKA3aThCsA OT MOTPEGUTEILCKOTO OTHO-
1eHuA K npupoge. OHO JOJKHO peall30BhIBATh IIOJIUTUKY pecyp-
cocOepeskeHHsd, a He 6e3agapHOe pecypcoroTpebieHne pagl OXpaHkl
CBOEro0 JKM3HEeHHOr0 IIPOCTPAHCTBa — IIPUPOALI 3eMJIH.

IIpupona nmoHuMMaeTCsa ABOAKO: U KAK IKOCUCMeMA NAaHembl
3emaa (mpeacrapisier coboit IIOCTOSHHO Pa3BUBAIOIINICA KOMILIEKC,
o6pa3oBaHHEI BCeMH JKHBLIMM OPraHU3MaMH U CpefXol ux obura-
HuA (Hoocdepa), B KOTOPOil KaK B 00'beKTHBHOI peallbHOCTH, CyIIie-
CTBYIOILeil BHe (HE3aBICHMO) CO3HAHUA YeJIoBeKa, IIPOMCXOAAT ITPo-
eccrl o6MeHa BellieCTB M 3HePIuM), U KaK ecmecmeerHas cpeda
o6umanus Yen06exa, KOTopas BRIIOJTHIET SKOHOMHYECKYI0 (MCTOU-
HHK Y/JIOBJIETBOPEHHS MaTepHAILHEIX MOTPeOHOCTE YesloBeKa), 3KO-
JIoru4yecKyio (o6ecreyBaoNIyio HeoOXOAMMEIL GH1OIOrHYecKUit pe-
KM KH3HM Ha IJIaHeTe), HPABCTBEeHHYIO (0GecreunBaoLIyIO IICH-
XOJIOrHYeCKoe paBHOBeCHe, AYyIIeBHEIE IOTPeGHOCTH 4YeJOBEKa)
byaKONN.

DKOJIOTHA — IIOCTOAHHO Pa3BUBAIOIIAACA HayKa 0 HauboJee BaXx-
HBIX, eCTeCTBEHHEIX IIpoLeccax Ha IIaHeTe 3eMJIs C TOYKH 3peHUsA
Pa3BUTHSA YeJIOBeYeCTBa KaK GHOJIOrMYeCcKOro BUJa B YCJIOBUAX ecC-
TeCTBEHHOI'0 INIaHETAPHOI'0 PA3BUTHA M UCKYCCTBEHHEIX M3MeHe-
HUii, BRI3BAaHHKIX JeATeJbHOCTHIO YeJ0BeKa BO BCeX 3eMHBIX cde-
pax (cyiia, Boga, arMocdepa). 3To 06ycIOBINBAET HEOGXOAUMOCTD

6*
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YIOOPAXOYMBAHUA BHOBb BO3HMKAIOIIUX MM HOJYYaIOMUX HOBOE
Ka4eCcTBO 3KOJOTHYEeCKHUX OOIIIeCTBeHHBIX OTHOIMIEHUH.
[Coapemermoe 3KOJIOTHYEeCKoe IIpaBo PoccuM OTHOCHTCA K AUHA-
MHYHO Pa3BUBAIONIVMCS OTPACAAM poccuiickoro npasa. OcEoBHOE
Ha3HAYeHHe IKOJOTrHIecKoro npaBa — obecredeHre KOHCTUTYIH-
OHHOTO IIPaBa rpa’kAaH Ha 6JaronNpHUATHYIO OKPY KAIONIYIO CPexY,
IoJTy4YeHUe JOCTOBePHOI NHGPOPMAIIMH O ee COCTOAHUU K Ha BO3Me-
meHUe yiep6a, IPUYXHEHHOTO MX 30POBbIO HJIHM MMYIIECTBY 3KO-
JloruyecKuM npaBoHapymenHneM (cT. 42 Kouctutryuun Pd).

CoxpaHeHue cpeanl OGUTAaHUA YeOBeKa UMeeT XKM3HEeHHO BaiK-
HOe 3HaYeHMe AJIA HacToAINero U 6yayinux nmokoJsenuii. [ToaTomy
00513aHHOCTH OXPaHKI IPUPOALI M OKPYIKamoleil cpefkl, 6epexHOro
OTHOIIEHUA K MPUPOLHBIM GoraTcTBaM OTHeceHa K paspAxy OCHOB-
HBIX, KOHCTUTYIMOHHBIX. 3aKpeIUIeHne JaHHO# 00S3aHHOCTH Ha ca-
MOM BBICOKOM IIPABOBOM YPOBHE OZHOBPEMEHHO BHICTYIIaeT rapaHTH-
eif KOHCTHTYIMOHHOIO ITpaBa KaXXA0ro Ha 6JIarONpUATHYIO OKPYIKa-
IOLIYIO CPefy, KOTOpoe ABJIAETCSA OCHOBOM YCTOMYMBOIO Pa3BUTHA,
JKU3HU U IeATeIbHOCTH HapOJOB, IPOXKHUBAIOIIUX Ha TeppuTopuH Pd.

BaskHyI0 posib UTpaeT IIpaBo Ha AOCTOBEPHYIO HHGOPMAIIMIO O
COCTOAHUH OKPY’Kalolliei MPUPOAHOM CPekl, IIOCKOJIBKY TaKasd HH-
¢opmMalya MO3BOJIUT rparkJaHaM OIPUHATH CBOeBPeMeHHBIe MeDHI II0
3alIuTe CBOEH YKU3HU, 3A0POBbs, HMYINECTBA OT HeOJIArONPUATHRIX
BO3JeHCTBUI IPUPOAHKIX ABJEHUMN, IPUPOAHKEIX U TEXHOTEeHHKIX
karactpod. I'paskgane n ux obiiecTBeHHble 06'beAUHEHUA BIIpaBe
TpeGOBaTh OT OPraHOB FOCYAAPCTBEeHHOM BJIACTH, OPraHOB MECTHOI'O
caMOyIIpaBJeHUs, THAPOMEeTEeOPOJOTHYEeCKHX U APYTHX OPraHOB,
NIpeANPUATHER, YUpPeKAeHNH, opraEu3anuii IpefocTaBJIeHUA CBoe-
BPeMeHHOM, NOJIHOM ¥ ZOCTOBEePHOI NHGPOPMAIIMY O COCTOAHHUH OK-
Py’Kaloleil cpefikl ¥ Mepax II0 ee OXpaHe.

IIpuHMMas BO BHUMaHUe OGbeKTHBHOE COCTOSAHUE IIPUPOLHOM
cpezsl B Poccun, MOXKHO YTBEpaKAATh, YTO Pa3BUTHE 3KOJIOIHMYECKO-
ro MpaBa KaK CaMOCTOATEILHOII oTpac/yM B Halmei cTpaHe nmpuobpe-
TaeT Bce Gosbmee 3HaueHHe. [To JaHHBEIM CAaHMTapPHO-3IIUAEMHUOJIO-
rHYecKoii corysx06l MuuaapaBa P®, u3 148 MiIH pocCHICKUX rpask-
raE 109 MJIH DpOKHMBAIOT B He0JATONPUATHRIX 3KOJIOMMYECKUX
YCJIOBHAX.

IIpaBo rpakaaH Ha 6J1arOOIPUATHYIO OKPYIKAIOLIYIO IIPUPOLHYIO
cpeny obGecrmeunBaeTCs DPOBOAMMEIMM I'OCYXapCTBOM MepaMH IO
MOHHTODPMHTY OKPY Kaomeil cpeAbl, INIAHMPOBAHUIO MEPOIIPHUATHIA
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1o ee OXpaHe, IPEAOTBPAI[EHHIO KOJOTMYECKH BPeIHOM AeATelb-
HOCTH M MepaMH II0 03J0POBJIEHUIO OKPY Kaloleil cpesbl, Ipexym-
pe’KIeHNIO U IMKBULANNY IIOCHECTBHIi aBapHii, KaracTpod, CTH-
XUMIHBIX GexcTBUit, COMMATILHBEIM U FOCY/JapCTBEHHEIM CTPAXOBAHM-
eM rpakiaH, o0pa3oBaHUeM roCyZapCTBeHHRIX U OOIIeCTBeHHEIX,
pe3ePBHEIX ¥ MHBEIX 3KOJOTHYeCKUX (QOHJOB, OpraHUu3auuei Mean-
IMHCKOT'0 00CTyKMBaHUSA HaceJleHUsA, N'OCYAaPCTBEHHRIM KOHTPOJIEM
COCTOSTHUSA OKPY2Karomeil cpefkl 1 cobmofeHHeM IPUPOAOOX PAHHO-
1
o 3aKOHOAATEJLCTBA. \

IKoJIorudecKoe IPaBo IIPOMII0 MHOTOBEKOBOM ITYTh 3BOJIIOIMY OT
eTUHHYHBIX YIIOMUHAHUK 0 cOepekeHnH OGIMUHHEIX JIECOB B HCTOY-
HHMKaX JpeBHePOCCHIICKOro IpaBa K CAHUTaDHOMY M JIECHOMY 3aKO-
HoZaTensCTBY PoccHiicKoil UMIIepUH, 3aTeM OT COBETCKHX AeKpe-
ToB «0 3eMie», «O secax», «O Hepax» K KOAUPUIUPOBAHHOMY U
TeKyIeMy 3aKOHOJATeJIbCTBY 00 MCIIOIb30BAHMH ¥ OXPaHe OT/eNb-
HBIX IIPEPOAHEIX 06bekToB. TakuM 06pa3oM, OLLIO TOJI0MKEHO Havya-
JIO CTAHOBJIEHHIO «Y3KOCIIeMaTU3NPOBAHHEIX » 6IOKOB HODMaTHB-
HO-TIPABOBHIX AKTOB Pa3HOI'0 YPOBHs, COBOKYITHOCTb KOTOPKIX oOpa-
3yeT IPUPOAOPECYPCHOE 3aKOHOAATEILCTEO, PeryIMpyIolee IpaBmia
PalMOHAJILHOrO IIPHPOAOIIOIb30BAHNS, a TAKKe BOMPOCH! COXpaHe-
HUA U cOeperkeHUA PecypcoB.

B 60-x — Hauase 70-x rr. Bo Bcex COI03HHIX pecIyOauKax Oulim
TIPHHATH 3aKOHH 00 oxpaHe mpupoAkl. CofepsxaBIinecss B HUX HOP-
MBI GBUIM ZOCTATOYHO AeKJAPaTHBHEI, IOCKOJBKY He YCTaHABINBA-
JIM KOHKPeTHHIe GOPMEI IOPHAMYECKO OTBeTCTBEHHOCTH 3a 3K0JIO-
rUyecKue IpaBoHapymeHud. TeM He MeHee 3TH 3aKOHEI CTAJIH BaXK-
HOI1 Bexoii B GOpPMIPOBAaHWH CHCTEMATH3NPOBAHHOI'O IIPUPOXOOXPaH-
HOTO 3aKOHOJATEeJILCTBA.

HopM=ul 06 oxpaHe OKpyKalomeif IpUPOKHOIA CPeALI COAePIKATCA
B PepepanbHoM 3aKoHe oT 10 aaBapsa 2002 r. Ne 7-P3 «06 oxpane
OKpy:Kalolleit cpelsl», 3eMeJbHoM, Boguom, JlecroM, BozaymaomM,
I'pagocrponTenbHoM kKogekcax PD u MHOrHX APYrUX HOPMAaTHUBHAIX
npaBoBHX akrax P®, cpeagu KOTOpPHIX, HanpuMep, 3akoH Pd or
21 tespass 1992 r. Ne 2395-1 «O neppax» (pex. or 29 masa 2002 r.),
®enepanbHble 3aKOHE: OT 4 Masa 1999 r. Ne 96-D3 «06 oxpane
aTMoc¢epHoro Bo3gyxas; ot 24 uioHa 1998 r. Ne 89-d3 «06 orxo-
Jax IMpoH3BOACTBA M morpebiaenus» (pex. ot 10 saBapsa 2003 r.);
oT 9 ssuBapsa 1996 r. Ne 3-®3 «0O paguanuoHHOK 6e30I1aCHOCTH Ha-
cesneHusi»; or 14 mapra 1995 r. Ne 33-P3 «06 ocob0 oxpaHgeMBIX
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TIPUPOAHLIX TeppHTOpHAX» (pex. ot 30 mekabpsa 2001 r.); or 30 mapra
1999 r. Ne 52-P3 «O caHUTAPHO-3MHAEMHOJIOrHYECKOM 0J1aromo.ry-
upy HaceneHus» (pex. or 10 sapapa 2003 r.); ot 23 Hoabpa 1995 r.
Ne 174-P3 «06 3xosornyecKoitr akcneptTuses» (pex. or 15 anpensa
1998 r.). OcHOBHEIE HaTIpaBJIeHUA 3KOJOTUUECKOH MoJMUTHKHU Poc-
cum onpenesieHEl Yka3oM IIpesunenta PP ot 4 despans 1994 r.
Ne 236 «O rocymapcTBeHHOI#t cTpaTerun Poccuiickoit Peaepanuu
110 OXPpaHe OKPY’Kalolliei cpeabl ¥ o6ecreyeHnI0 YCTOMINBOro pas-
BUTHSA».

{ Ha pasBuTHe 3KOJOrHYECKOro IpaBa OKa3bIBAIOT BIMIHME MEJK-
XYHApPOXHbIE AKTHI: UMILIEMEHTAIlUA MeXKAYHAPOAHAIX, BKIIOYAd
eBpoIeiiCKHe, 9KOJOrHYeCKMX HOPM M CTaHAAPTOB B POCCHIICKOe
3aKOHOJATEJILCTBO IIPOMCXOAUT ocToAHEHO. Ho aToT mporece uaer ¢
TPYAOM, UTO OOBACHAETCS HOBU3HOM MPO0JIeMEbI, OTCTAJIOCTHIO TeX-
HIYECKO# OCHAIIEHHOCTH HAPOAHOI'0 X03AHCTBa ¥ HEHCIIOJIHAEeMO-
CTBHIO 3HAUNTEJIBHOM YacTH IPUPOXOOXPAHHEIX IIPeANHCAHUA BBUAY
HMX HeKOMH JIeKJIapaTUBHOCTH M Pa3MBITOCTH.

;@Déxepmnuﬁ 3akoH oT 10 aaBapa 2002 r. Ne 7-d3 «06 oxpane
OKpyKalollieil Cpefbl» oNpe/esdeT IPABOBLIE 0CHOBHI FOCYyXap-
CTBEHHOM ITOJIMTHKH B 00JIACTH OXPaHbI OKpY Karomei cpensl, odec-
neyHBalonye c6aIaHCHPOBAHHOE PEIlIeHHe COLUAILHO-3KOHOMMUYEC-
KHX 3a7a4, CoOXpaHeHMe 6JIaronpusaTHOM OKpYKarouei cpeasl, 6uo-
JIOTMYECKOro pa3Hoo0pasus M OPHUPOAHBIX PECYPCOB B IeNAX
YAOBJIETBOPEHMS NOTPeOHOCTEH HEIHeIIHero ¥ OyAYIIMX ITOKOJIEHHIA,
YKpeInJeHus IpaBoIopAaKa B 00J1aCTH OXPaHkEI OKpYsKalolei cpe-
Bl 1 oGecrieyeHU s 9KOJIOTHYeCKOii 6e30ImacHOCTH.

ﬁam{bn?’: tenepasIbHEII 3aKO0H OIIpefiesIfeT OXPaHy OKpYJKaloleit
Cpefhl KaK JieTeJbHOCTh OPTAaHOB FOCYAApCTBeHHOM BaacTu Pd,
cyobexkToB PP, 0OpraHoB MECTHOIO CaMOYyIIPaBJIeHH, 00IeCTBEHHEIX
M HHEIX HEKOMMepYeCKUX o0befuHeHUH, IOpUANYECKUX U PHU3u-
YeCKHUX JINI, HAIIpaBJIeHHYIO Ha COXPaHeHHe H BOCCTAHOBJIEHHE IIPH-
POAHOI CPeAikl, pallMOHAJbHOE HCIIOIL30BaHUE U BOCIIPOM3BOACTBO
NIPUPOAHBIX PeCYPCOB, IIPeAOTBpallieHNe HeraTUBHOIO BO3AeMCTBUSA
X03A#CTBEeHHOM ¥ MHOM JeATeJIbHOCTH Ha OKPYXKAIOILIYIO CPeay H
JIMKBHIAMUIO €ro IOCJIeACTBHIA.

'"BeKTAMM OXDAaHEI OKPY Kalollei CpeAbl OT 3arpA3HEeHUA, UCTO-
MIeHus, ferpafaluy, IOPYH, YHIYTOXKEHUA X HHOTO HeraTUBHOTO
BO3eHCTBUSA XO03AUCTBEHHON ¥ HHOH AeATeJIbHOCTH, B COOTBETCTBHH
C 3aKOHOM, ABJAIOTCA 3€MJIM, HeApa, I0YBHI; IOBEPXHOCTHHIE U IIOA-
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3eMHBIE BOZHI; Jleca U MHASA PACTHTEIbHOCTD, JKUBOTHEIE U APYyrue
OpraHHU3MEI  UX reHeTH4YeCKHI PoHI; aTMocdepHRIA BO3AYX, 030-
HOBHIIT CJI0i aTMochepHl M 0K0JI03eMHOEe KOCMHYeCKOe IPOCTpaH-
ctBo. B nepBoouepenHOM NOpsAKe oxXpaHe MOAJIEKAT €CTECTBEHHEIe
3KO0JIOrHYecKHe CUCTeMEl, IPUPOAHEIe JaHAMAaDTHl ¥ IPUPOSHEIE
KOMILIEKCHI, He ITOABEPrIINeca aHTPONIONeHHOMY Boageﬁc'rnméj Oco-
60ii oxpaHe MOAJIEIKAT 00BEKTHI, BKJIIOUYeHHEIe B CIIMCOK BCEMUPHO-
ro KyJabTypHoOro Hacaequsa ¥ CIIMCOK BCeMHUPHOI'0 IPMPOHOro Ha-
cJiegus, rocyAapCcTBeHHLIe IPUPOAHEIe 3alI0BEJHUKH, B TOM UHCJIe
6rocdepHBIle, roCyAapCTBeHHEIe IPUPOAHEIE 3aKa3HUKH, TaMATHHU-
KV OIPHPOAKI, HAMOHAILHEIe, IPHPOAHEIE U JeHAPOJIOrHYeCcKHe nap-
KH, GoTaHM4YeCKHe Cafkl, Je4eGHO-03M0POBUTEIbHbIe MECTHOCTH
KYPOPTHI, MHEIe IPUPOJHEIEe KOMIIJIEKCH; HICKOHHAA cpefa oOHTa-
HHA, MeCTa TPaJUIMOHHOr0 IPOKUBAHUA U X03iCTBEHHOM JeATe Ib-
HOCTH KOPeHHEIX MaJIOYMCJIEHHBIX HapoaoB Poccuiickoit ®enepanuu;
00beKTHI, UMelole 0c060e MPUPORXOOXPaHHOE, HAYYHOE, MICTOPHKO-
KYJbTYPHOE, 3CTETUUIECKOe, PEKPeanioOHEHOe, 03[0POBUTEILHOE 1 HHOE
LleHHOe 3HaYeHHe, KOHTHHEHTAJbHEIH meabg 1 HCKIIOUYNTeIbHAA
3KOHOMHUYecKasa 30Ha Poccuiickoit Pepepannu, a Takke pegKue
WIN HaXOAAILOMecH IO YTPo30ii MCUe3HOBEHHUSI [IOYBHI, Jieca ¥ WHAA
PacTHTEeJIbHOCTD, YKMBOTHEIE Y APYTHe OPraHM3MEl U MecTa X o0u-
TaHWA.

B nenax oxpaHbl IPUPOAE! X OKPYXKAIOLIEH CpeAbl KaXKIbIi K0J1-
YKeH PYKOBOACTBOBAThCA IIPH OCYIIIECTBICHUH X035 CTBeHHOM U UHOM
JeATeJLHOCTH NoJoKeHuAMHU PenepalbHOro 3akoHa oT 10 auBaps
2002 r. o npuopuTeTe obecnedeHUA GJATONPHUATHHIX 3KOJIOTHAYE-
CKMX YCJIOBHIi /I JKM3HM, TPY/JAAa ¥ OTAEIXA HaceJIeHUs; O coueTa-
HHU 3KOJIOT'HMYECKUX U SKOHOMHUUECKHUX MHTEPEeCOB; PAllMOHAILHOM
MCIIOJIb30BAHWM TPUPOAHLIX PECYPCOB; coOmoaeEMH TpeboBaHmii mpu-
POIOOXPAaHHOTO 3aKOHOAATEILCTBA.

ITocKoJIBKY BOIIPOCH! IPHPOAONIOIBE30BAHUS M OXPAHEI OKPYIKAI0-
1ieil cpefnl OTHECEHBI, B COOTBETCTBHH C O. «&» 4. 1 cT. 72 KoHcTH-
Tynuu PO, Kk coBMecTHOMY BefeHHIO PP u cy6HeKTOB B COCTaBe
P®, kxpoMe begepasbHBIX HOPMAaTUBHEIX IPABOBBIX AKTOB BOIIPOCHI,
NIPUPOAONOJIL30BAHUA M OXPaHkl OKPYIKaloIIeil NPUPOAHOI Cpeanl
PeryaupyloTca ¥ akraMie cyobpeKToB Poccriickoit @enepanun. Bo
MHOT'MX K3 HUX OPUHATH! 3aKOHEI 00 OXpaHe OKPYIKalomieil IIPHpOoJ-
HOM cpefnl, 06 0c060 OXpaHAEMEIX TEPPUTOPHAX, 00 OXpaHe PeAKUX
¥ BCcYe3alomUX BUAOB PACTUTEJLHOIO U JKMBOTHOI'O MHPa, a TaKike
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PerioHaNbHEE H TePPUTOPHANBHEIE TPOrPAMMEI, HAPABJIEHHEIE HA
noBeImIeENe 3 HeKTUBHOCTH MPHPOACOXPAHHEIX MEPOIIPUATHIA.

Ha TeppHTOpPHH MYHUIMIAJbHEX 06pa30oBaHUl MPHHEHUMAIOTCS
MYHMIMIIaJIbHEIE IPOrPAMMBI OXPAaHbI OKPY7KAIOIeH Cpeabl, AKThHI
OpraHOB MECTHOI'O CAMOYIIpaBJIeHUA 00 03eJIeHeHNHU U GI1aroycTpoii-
CTBe HaCeJeHHBIX ITYHKTOB, MIOBLILIIEHUH IIOAOPOAUS 3eMeJIb U T.II.

F}\anaqamn IPHPOIOOXPAHUTEIHHOI0 3aKOHOAATEJIHCTBA
Poccuitckoii Pexepanyy ABIAIOTCA PeryIHPOBAHNe OTHOLICHHUI B
ctepe B3auMozeicTBIS 00IIeCTBA ¥ PUPOALI, BOSHUKAIOIINX IIPH
OCYIIEeCTBJIEHUH X03ANCTBEHHOR 1 HHOM AeATEIBHOCTH, CBA3AHHOMN
¢ BO3JefCTBMEM HA IPHPOAHYIO CpeAy KaK BasKHEHIIYIO COCTABIIA-
JOIIYIO OKPY KaloIlle cpe/ibl, ABJIAIOLIYIOCS OCHOBOM XKH3HH Ha 3eM-
Je, B mpefenax Teppuropun Poccuiickoit Penepamun, a TaKkiKe Ha
KOHTHHEHTAJIbHOM mieabde U B MCKIIOYHTEIbHON 3KOHOMUYECKO
3oHe Poccuiickoit Pegepanumn.

BsaumooTHOImIEHNA 06IIecTBa ¢ IPUPOAOIl He HCYEPIILIBAIOTCA
IMPUPOLOOXPAHUTENIHHEIMHE 3aJaYyaMH. 3a CUeT IPUPOIH YeJloBeye-
CTBO aKTUBHO YAOBJIETBOPAET CBOM MHOT'OYMCIEHHEIE IOTPEGHOCTH B
MMPOAYKTaX MUTAHUSA, cpefe o6UTaHUA, peKpeanuu u ap. IIpu aTom
YeJI0BEYECTBO AKTHBHO UCIOJIL3YeT IIPUPOAHEIE 00 BEeKThHI, PECYPChl
M 9KOJIOTHYECKHUe CUCTEMEI, BOJbHO HJIM HEBOJIbHO HAHOCH HM BpeJ
cBoell regTebHOCTHIO. C esIbIo OrpaHNYeHU S HEraTHBHOT'O BO3eii-
CTBHA YeJIoBeKa Ha OKPYIKAIOLIYIO IDUPOAHYIO Cpeny IpHpogope-
CYPCHOE 3aKOHOZAATEJIbCTBO IIPEAIIUCHIBAET OIIpeie/IeHHEIe IPaBUiIa
PanMOHAJIBHOIO, MIAAANIEr0 HIKX HEMCTOIUTEILHOIO IOIb30BAHUSA
IPUPOSHEIMH PECYPCaMH.

OTMeTHM, YTO TEOPEeTMKAMU IPaBa aKTHUBHO AUCKYTHPYETCA BOM-
POC 0 TOM, JOJKHH JIK IPUPOAOPECYPCHOE ¥ IPUPOJOOXPAHHUTEb-
HO€ 3aKOHOJATEJILCTBA OBITH OTHOCHTEIHHO 060CO0IeHHEIMM APYT OT
Apyra oTpacjsiMH IpaBa UM HMeeT CMEIC]I O0beAHHHUTD X B paM-
KaX 3KOJIOTHYECKOro MpaBa. 3To MOHATHE, XOTA U ABAAETCA 00beK-
TOM JWCKYCCHH, TeM He MeHee, yKe IOJYIUIIO ZOCTATOYHOE MIPH-
3HAHUWE B HAYYHOM cpefie ¥ fayke 3aMKCUPOBAHO B 3aKOHOAATEb-
crBe. CunraeM, 4To AupdepeHIHaUA 3aKOHOATEJLCTBA Ha
IPUPOAOOXPAHUTEIbHOE ¥ IPUPOAOPECYPCHOE HEe KOHCTPYKTHBHA,
IOCKOJIBKY IIPOLeCC IPUPOLOIOIb30BaHUA H OXPAHK IPHPOLHEIX
00BEKTOB M PECYPCOB — 3TO Pa3HEIe CTOPOHKI OLHOr'O SIBJICHUA: B3a-
HMMOOTHOIIIEHHIT 00mmecTBa U MpHPoAL!. Iloab3yiolmuiicsa IpUpPOAHEI-
MHu GaraMu OfHOBPEMEHHO JOJIKeH cOeperaThb 3TH 6ara JuIst KaJjib-
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Hei{IIero uX UCI0Ib30BaHUA, 00513aH OXPaHATh UX OT UCTOILIEHHS,
3arpA3HeHUA, YHUUTOXKEHUS U APYTHX HeraTUBHEIX MOCTEeACTBHIA
CBOEro X03AMCTBOBAHNSA Ha 3eMJIe.

feregMeTOM PeryJampoBaHUsA 3KOJIOTHYECKOI OTPaCIH Ipasa Ipu-
3HAIOTCA 00IIMe BOMPOCH OXPAaHBI OKPY KAaromeil IpUPOLHOM cpeanl
U obecrieyeHUST HKOJIOTHMYECKOI 6e30I1acHOCTH, a pABHO MCITOJIL30Ba-
HHE ¥ OXPaHa KOHKPETHHX OIPHUPOLHEIX 00BEKTOB M PECypPCOB, TO
€CThb IpeIMETOM PeryJIMpPOBaHUSA ABIAIOTCA U IPHPOLOOXPAHUTEIE-
Hble, ¥ IPUPOAOPECYPCHBIE OTHOMIEHU .

B yue6HOil ¥ TeopeTHUeCKOM IuTepaType yCTOANACh NPaKTHKA
0603HaYeHU A IPUPOJOPECYDPCHOM ¥ IPHPOLOOXPAHHOM AeATENIBHO-
CTH B paMKaX eIMHOI'0 OHATHSA 3KOJOrHYEeCKHX OTHOIIEHMIA, COOT-
BETCTBEHHO, COBOKYIIHOCTE IIPABOBBIX HOPM, PEryJIHUPYIOMIUX YKa-
3aHHBIE OTHOMIEHUS, IPU3HAIOT 3KOJOr'HYEeCKHM IIPaBOM.

IKoJIorHyecKoe MpaBo AOJKHO PEryJINpPOBaTh BCIO COBOKYIIHOCTE
B3aMOOTHOIIIEHUI YeJIoBeKa ¥ OKPY Kaomeif cpeAnl KaK IPUPOXO-
OXpaHHUTEeJbHEIE, IPUPOAOPECYPCHEIE, TAK H MHEIE, TECHO C HUMH
CBSI3aHHEIE OTHOIIEHMUSA, HaIIPUMep, o6IIIeCTBeHHEIE OTHOMIEHU A 110
(OpMHPOBAHMIO M YK PeIJIEHHIO 3KO0JOrMYeCKOro paBonopAIKa.

VrpasiaeHue oXpaHOii (3aI[UTOIT) OKPYIKalomeil IpUPOAHOIA cpe-
OBl BKJIIOYAET 9KOJOTHIeCKHii KOHTPOJIb, IOCTPOEHHKIHX Ha METO-
Jax 06:13aTeJbHOCTH TPeJIIUCAHU U PeKOMEeHaIHii yIIDAaBOMOYEeH-
HBIX Ha TO OPraHOB, CAHKIUOHUPOBAHUA (OrpaHHYEHHOTO CAMOYII-
PaBJIeHUs) ¥ paspelIenus (IOJHOrO AeerHPOBAHUS IIOJHOMOYHIL).

__3afauyaMu 3KOJIOrHYECKOro KOHTPOJIS SBJAAIOTCA HabaroneHHe 3a
COCTOSHHMEM OKPY Kaloleil MPUPOAHOH CpeAnl ¥ BLIIOJHEHUEM BCEro
KOMILJIeKCa Mep, TPeAYCMOTPEHHOT0 3aKOHOAATeILCTBOM, ITO OXpaHe
(3a1KTe) ¥ PATHOHAIILHOMY HCIOIH30BAHMIO IPHPOLHEIX PECYPCOB.

__Cucrema 3K010rHI€CKOro KOHTPOJIS BKIIOYAET B ce6s He TOJb-
KO roCyapCTBEHHBIH U 0OIIeCTBEHHEIN HAaA30D, HO M 3KOJIOrHYe-
CKUI MOHMTODHHT (BKJIOUAA MEXXAYHAPOAHKII), IpOBeJeHIE 3KO-
JIOrHYeCKOM 3KCIIepTH3HI, OIeHKY Bo3AeiicTBHA Ni060oii manupye-
MO eSITeJILHOCTH Ha CpeAxy OOUTaHHS.

OKoNoruYecKHif MOHMTOPHHT OPMEHTHPOBaH Ha BCIO CpeRy MIIH
Ha OTJeJTbHbIe KOMIIOHEHTHI (IIPUPOAHEIE O0LEKThI, IPUPOAHBIE KOM-
TUIEKCHI, IPUPOAHEIE PECYPCHI).

T'ocymapcTBeHHSBI 3K0JIOrHYECKH MOEHUTOPHHAT — 3TO CIYXK-
6a rocyzapcTBeHHOro HabIIOeHUS 38 COCTOAHMEM OKPYKalomet
NPUPOAHOH cpeAnl. Ero opraHM3alMOHHYIO OCHOBY COCTaBJIAIOT
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depnepasbHan cIyx6a 10 9KOIOTHYECKOMY, TEXHOJIOTHYECKOMY U
aTOMHOMY HaJ30PY U ee TePPUTOPHUANLHBIE OPTaHkI.

TocyzapCTBeHHEI 3KOJIOrMYeCKHit MOHMTODHHT IpeCTaBIAeT
coboii mponecc c6opa 1 npeo6pazoBaBUA HHGOPMAIMH O COCTOSTHHU
€CTeCTBEHHBIX H aHTPOIOreHHLIX H3MEHEHUH OKPYKAIOIel Cpeasl.

BaskHOI YaCTBIO CHCTEMBI 3KOJIOIHYECKOTr'0 KOHTPOJIA ABJISAETCS
3KO0JIOTHYECKAd IKCIIePTH3a. ITO 00A3aTeIbHAS [IpeABapUTEIbHAS
Mepa, DpeAIIecTBYIOmMasa, a HOTOMY M OIpeAeNdlomas OIPUHATHE
X035 CTBEHHOT'O PellIeHHU C IeJIbI0 IPOBEePKHU er'o COOTBETCTBUA Tpe-
60BaHMAM KOJIOTHYECKOH 6e30macHOCTH. JKOJIOrHYecKas aKCcIep-
TH3a BRICTYIaeT OpraHEM3aHOHHO-IPaBoBOi GopMoit mpeaypenu-
TEJILHOT'O KOHTPOJIA BCEX NMPEIIaHOBHIX (TPeANPOEKTHRIX) MaTepH-
aJIoB, a TaKJKe 3KOJIOTMYEeCKOro 000CHOBaHM A BEIJAYM JUIEH3HH 1
cepTHHUKATOB.

B yncie ¢popM 3KOIOrMYECKOM S9KCIEPTU3H — 3KOJIOTO-CAaHUTAP-
Has, 9K0JIOrO-IIPaBOBast ¥ 3KOJIOr0-HOPMAaTHBHASA dKCIIEPTH3HI, a4 TAKIKe
Takas IpeJBapUTEJbHAs Mepa, KaK OleHKa BO3feicTBUA M1060it
IJIAHUPYEMOii AeATeJILHOCTYA Ha OKPYIKAIOIIYIO CPexRy.

OKOHOMHMYECKH MeXaHH3M OXPpAaHkI IPHPOAHOI CPeARI BKJIIOYA-
eT cJaeAyIolue YaCTU: JUYeH3UL Ha npupodononb3osarue (paspe-
IIeHHe C YKa3aHueM BHJOB, 00beMOB, JUMHUTOB X03AMCTBEHHOM Je-
ATEJHLHOCTH 110 MCIOIHL30BAHMIO IIPUPOAHEIX PECYPCOB), AUMUMDbL (IKO-
JIorHyecKHe orpaHUYeHus (IpefebHEe HOPMEI) IT0 TEPPUTOPHSAM C
yKasaHueM o0beMa IIpeAeIbHOrO HCII0JIb30BaHUA (M3'BATHA) IPUPOA-
HEIX pecypcoB, BHIGPOCOB (COpPOCOB) 3arpA3HAIOIIMX BEIECTB U pa3-
MeIeHHUs OTXOMO0B), IK0A0zu4ecKLe POHAbL ONA 80CCMAHOBAEHUS
moTeph OKPYKalolneif MpUPOTHOMA Cpehl, KOMIIEHCAMH ITPUYHHEH-
HOTrO BpeZia K APYTHX HEOTJOXKHEIX MPHPONOOXPAHUTEIBHEIX 3aJaY.

IIpo6neMul 3K0JIOrvH ABIAIOTCS OJIATOZATHREIM IIOJIEM JEATEIHHO-
CTH [IJIA HHCTHTYTOB rpaXAaHCKoro odiecrsa. 3nech MPeACTOUT
PEIIUTE 3aJa4y He TOJIBKO Pe3KOro NOBLIINEHUA YPOBHA 3KOJIOrH-
YeCKOMH KyJbTYPHI BCEro HaceJeHUs, HO H 00eCIIeYUTh BOBJIEYEHHE
€ro B KOHTPOJIb 38 pa0oToi IPOMBIIIIEHHRIX npeaapuaTuii. Ctout
OAYyMaTh O CO3LAHUM eJHHOI0 3KOJOrH4eCcKoro KogeKkca, KOTOPEIH
BKJIIOYHJI ORI B ce0s1 Bce HOPMEI, PeryJIHpYIomue 3Ty 06J1acThb KH3-
HH JI0AeH, UX NOBeeHUS U AeATEJIbHOCTH.
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5.2. IKonoruyecKan OTBeTCTBEHHOCTb:
noHatue, Gopmsbl U BUAbI

OnHHM M3 MPHHIIUIIOB 3KOJOIrMYEeCKOro 3aKOHOAATEILCTBA, YCTa-
HoBJIeHHEIX B PegepasibHOM 3aKkoHe «O6 oxpaHe OKpy»Kalolleil cpe-
[bI», ABJAETCSA OTBETCTBEHHOCTH 3a HapyllleHIe 3aKOHOAaTeIbCTBA B
00J1aCTH OXpaHKEI OKPY2KAaloIlleil Cpelkl.

IKOJIOTHIECKA s OTBETCTBEHHOCTD [IPEACTABIIAET COG0i COBOKYTI-
HOCTh He6JIaronIpUATHHIX MOCJEACTBMI JJIS JHIA, HAPYIINBIIIErO
HOPMBI 3KOJIOT'MYECKOT0 3aKOHOAATELCTBA WM 3KOJIOTHYECKHe [IpaBa
YeJIOBEKA U rpaXgaHWHA.

IOpuguueckne ¥ ¢puU3HUYeCKUe JHMIA, BHHOBHEIE B 3KOJIOTHYe-
CKOM IIpaBOHAPYIIIEHUH, IPUYMHUBIIEM YIIeP0 3M0POBBIO WK UMY-
IIeCTBY rpakJaH, BO3MEIAIOT ero B IOJHOM o0beMe. Bo3aMemenue
Bpejia 3L0POBLIO I'PaXKJaH IPOU3BOAUTCA HA OCHOBAHUU PellleHUuA
CyAa 1o UCKY NTOTePIeBIIero, YJIEeHOB ero ceMbH, IPOKYypopa, yIoJ-
HOMOYEHHOr'0 Ha TO OpraHa rocyAapCcTBeHHOro ynpaBjleHud, obLie-
CTBEHHOrO o6beauHeHHA. CyMMa JeHe)XHBIX CPeACTB B3BICKMBAETCSH
C TOro, KTO IPUYMHHUJ BpeJ, 8 IPY HEBO3MOXKHOCTH €ro yCTaHOBJIe-
HHUS — U3 CPEACTB r'OCYZapCTBEHHKIX 9KOJIOTHYEeCKHX QOHIOB.

IIpu onpesnenenny yiiep6a, HAHECEHHOTO HMYIIECTBY, YYHUTHIBA-
eTcs nNpAMoit yiiep6, CBA3AHHLINA C paspylIeHNeM M CHUKeHUEM
CTOMMOCTH MMYIIIECTBA, B TOM YHCJIe CTDOEHHUH, dKHUJIBIX ¥ IPOM3-
BOACTBEHHBIX IIOMeIlleHUI, 000pyA0BaHUA, U, KaK IIPABIIO, YITYILIIeH-
Has BBITOJA.

Peannsanus KOHCTUTYIIMOHHOH HOPMEI 00 00A3aHHOCTH KaXI0ro
COXPAaHATH MPHPOAY U OKPYIKAIOIIYIO CPERY, 6epesKHO OTHOCUTHCSA
K IPUPOAHEIM 6OraTcTBaM 00ecreYnBaeTcs HOpPMaMHU YTOJOBHOTO,
aJMHHHCTPATUBHOTO, I'PAXXAaHCKOI'0, TDYZOBOIO, 3eMeJIbHOI'0 ¥ 3KO-
JIOTMYECKOr0 3aKOHOAATEIbCTB.

Bask#HocTh GOPBOBI C TAKMMH HapyIIeHUAMM 00yCIOBUJIA BKJIIO-
yeHue B YronoBHEI Kojekc PP uesnoit riassl (rnasa 26) o6 axoJro-
TUYECKHUX NPeCTYILIEHUSAX. ¥ TOJIOBHASA OTBETCTBEHHOCTH ITPEeAyCMaT-
puBaeTcsa 3a 14 BUJIOB IIPECTYILIEHNI, CpeIU KOTOPLIX HapyIIeHHe
MIPaBHJI OXPaHbl OKPYy Kalolleil cpeAnl PN IPOU3BOACTBe pabor, Ha-
pyllIeHHe TpaBHJI o0pallieHUs 9KOJOTHYeCKH ONTaCHBIX BeLIEeCTB U
OTXOJ0B, 3arpA3HEeHNe BOJl, 3arpA3HeHue aTMochepsl, Iopya 3eMJIH,
He3aKOHHAasA 0X0Ta, HapylleHUe BeTepUHAPHLIX MPaBWI U IPaBUJI,
YCTaHOBJICHHKIX AJIS GOPLOLI ¢ 60JIE3HAMH M BpeAUTENIMH DAaCTeHUH,
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HapyImeHHe IPaBHJI OXPAHKI PHIGHEIX 3aI1aCOB, YHHUTOXKEHHE HIIH
TIOBpeXXAeHHe JIeCOB U AD.

CooTBeTcTBYIOIIAA Ir'MIaBa cogepkuTca Takke B Kogexce PP 06
aMMHHCTPATHBHLIX OIpaBoHapyweHUsX (cr. 8.1—8.40 KoAIl P®D).
AIMUHUCTPATHBHAA OTBETCTBEHHOCTH 3a IPABOHADYILIEHUs B 00J1ac-
TH OXPaHbl OKPYJKaloei IpUPOgHOIL cpeAkl M IPHPOAOIO0IL30Ba-
HHUSA HaCTyIaeT 3a COKPHITHE HJIM HCKa)KeHHUe 9KOJOTHYEeCKOMd HH-
dopmanuu, mopuy 3eMeJsb, HapylleHHe TpeOOBaHUH 10 palHOHANE-
HOMY HMCIIOJIb30BAHMIO HEJD, HapYIIeHHe IPABUJ OXPAaHEl BOTHHX
00'beKTOB, HapyIlIeHHe IPaBUJI BOAOMOIB30BAHUA U HHEIE HapyIlie-
HUA IPUPOLOOXPAHHOI0 3aKOHOAATEIBCTBA.

I'paxkpaHcKoe 3aKOHOZATEILCTBO IIpefyCMaTPUBaeT BO3MeIle-
HHe ymep6a H KpynmasbIe Tpads! 32 NPHIHHEHNE 3K0JI0rHIECKo-
ro Bpeaa. IlpaeurenscTBoM PP 1 opraHaMu MCNIOJHUTENLHOM BIac-
TH cy0'beKTOB PP yTBEpPIKAAIOTCA TAKCHI AJIA MCYUCIEHUA MaTepH-
anbHOro ymepba, HAHECEHHOI'O IIPHPOAHBEIM OObEKTaM.

IIpu OTCYTCTBHMH YTBEPIKIEHHOM TaAKCH yIIep6, HaHeCeHHRI pu-
POLHEIM 00'bEKTaM, BO3MeIaeTCaA HCXOAA U3 GaKTHUEeCKHX 3aTpaT
Ha BOCCTaHOBJIEHIE HAPYIIEHHOI'0 COCTOSIHUSA OKPY Kalolleil Mpupoa-
HOI CpeJbl, C yYeTOM IIOHECEHHHIX YORITKOB, IOTEPh U YIYIIeHHOMH
BhIrofH. Ecin yep6 HaHeceH HEHAIEIKAIIIUM HCITIOJIHEHHEM J0ro-
BOPHEIX 00513aT€JILCTB, OH UCYMCIISIETCA B COOTBETCTBHH C MPaXKaaH-
CKHMM 3aKOHOZATEeJIbCTBOM H YCJIOBHAMH AOroBopa. I'pakAaHCKUM
3aKOHOJIaTeIbCTBOM OXPaHAETCA TaK)Ke IIPaBO COOCTBEHHOCTH Ha
IPHPOAHEIE PECYDPCHI.

MaTtepuaJbHasA OTBETCTBEHHOCTH 32 3KOJOTMYeCKHe ITPABOHA-
PYLIEHHSA 10 HOPMaM TPYAOBOIO 3aKOHOAATEIbCTBA HACTYIIAET B OT-
HOIIIEHHH JOJPKHOCTHHIX JIHUIl M HHEIX PaGOTHUKOB, 110 BUHE KOTO-
PHIX IPeAOPUATHE, YUpeKAeHHe, OPraHU3aUsA IOHECIH YOLITOK B
CBSA3H C PaCXOAaMH 10 BO3MEIIEHUIO Bpea, IPMYMHEHHOr'0 3K0JIO-
rUM4YeCKHM NPAaBOHAPYILIEHNEM. .

JucnuninHapHasa OTBeTCTBEHHOCTS 32 HEMCIIOJIHEHHWe WJIM HeHaj-
Jiekaliee UCIIOJTHEHWe TPYAOBBIX 00A3aHHOCTEM 0 OXpaHe OKPYXKa-
foleif TPUPOAHOM Cpeibl MM PAIIMOHAILHOMY HCIOJIL30BAHUIO IIPH-
POIHEIX PECYPCOB HACTYTIAET B OTHOIIEHHH HOIMKHOCTHBIX JIMIL ¥ MHBIX
paGOTHHKOB, eCJIM 3TH 00A3aHHOCTH BO3JIOXKEHEI HA HUX 3aKOHOM,
WHBIM HODMATHBHO-IIPABOBEIM aKTOM, KOJIJIEKTUBHEIM HJIH TPYAO-
BBIM IOTOBODOM, HaIPUMEP, B OTHOLIEHHH rOCYJaPCTBEHHAIX HHC-
TIEKTOPOB JIECHOM OXPaHK!, TOCYAAPCTBEHHEIX HHCIIEKTOPOB BOLHOMK
OXPaHE! M T.II.
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3a 3KoJornyYecKye IPaBOHAPYIUEHUA MOTYT IPUMEHATHLCA U Ta-
KHe BHALI OTBETCTBEHHOCTH, KaK JIMIIEHHe UM IIPHOCTAHOBJICHHE
npaBa IPUPOAOIIOIL30BAHUA, H3BATHE HEPAIIMOHAJIBLHO HCIIONb3Ye-
MOro 3eMeJIbHOIO Y4acTKa, OrpaHMYeHMe IIpaBa IpUPOAOIOIbL30Ba-
HHS, BO3JIOXKEeHHe 00513aHHOCTH BOCCTAHOBJIEHHS CBOMMHM CHJIAMH U
CpeACTBaMM HapYLIEHHOr'0 COCTOSHUA MPUPOZHOrO 06LEKTa.

B KoHTeKcTe Ipo6ieM 3K0J0rH4YeCKOi OTBETCTBEHHOCTH 11eJIeCo-
06pa3sHo 06paTUTHECA K ee MO3UTHBHOM Pa3HOBUAHOCTH, afipecyeMoii
uHauBuaaM. OHa o6ycioBIeHa MyOINYHON KOHCTUTYIIUOHHOMN 065-
3aHHOCTHIO POCCHHCKHUX I'PaKAaH — COXPaHATH IPUPOAY U OKDPY-
JKAIOMIYIO Cpexy, 6epeXHO OTHOCHTHCS K IPUPOAHKIM OorarcTBaM
(cr. 58). BosBeneHue 3TOH MepH JOJIKHOrO NMOBeJeHHUS HA
KOHCTHTYIIMOHHEII YPOBEeHb 06yCI0BJI€HO HMEHHO TeM, UTO cpeja
oGHTaHUA HMeeT )KU3HEHHO Ba)KHOe 3HaYEeHUe AJs HaCTOAMmEero u
OyIYyIINX HOKOJIEHUM.

®epepanbHbli 3akoH oT 10 aaBapa 2002 r. Ne 7-D3 «006 oxpaHe
OKDYJKaloIeil CpeAbl» faeT OCHOBAHUSA FOBOPUTH O YeThipeX ¢op-
Max MexXaHH3Ma peaJHu3aluM JaHHOH 00A3aHHOCTH: KOHCEePBAaTUB-
HOH (MAaKCHMAJIbHOE HeBMeILaTeILCTBO B IPUPOAY); PALOHAIBHOM
(pasyMHOe HCHOJIb30BaHKE); KOMIIEHCAIIMOHHOI (0340pOBIeHHE OK-
pyamlieil cpeibl); HHHIUATHBHON (yJydIIeHUe OKpYKalomieit
Cpexsl).

B peanusanuu rpaskganaMu PP 0643aHHOCTH COXPAHATH IPUPO-
Iy ¥ OKPY’KaloIlyio cpefy oco6oe MeCTo MPHHALJIEKUT rocynap-
crBy. OHO, ¢ OHO CTOPOHEI, TaKOM Ke Cy6O'beKT HeCeHNs JaHHOM
0653aHHOCTH, C APYroif — CTOpOHA, MMelomasa NpaBo TpeGoBaTk OT
BCEX OCTAJIBHEIX Cy0'beKTOB HaAJIe)KaIllero HCIOJHEHUS MU COOT-
BeTCTBYIOmMuUX obs3anHocTel. {1 aToit myGamyHOi KOHCTHTYIIHOH-
HOIt 063aHHOCTH XapaKTepHO TO, UTO OHA KOPPECIIOHAUPYETCH U C
IIpaBOM r'oCyAapcTBa TpeGOBaTh ee HCIIOIHEHUs, K C KOHCTUTYI[HOH-
HEIM ITPABOM Ka’K/IOro Ha 6J1aroIpHUATHYIO OKPYIKAOIIYIO CPeny.

MexaHH3M peaH3anuy KOHCTHTYIMOHHOK HODMEI 00 06043aHHO-
CTH Ka)XJ0r0 COXPAaHATH IIPHPOAY H OKPYIKAIOIIYIO cpeny, Gepeik-
HO OTHOCHTBCSA K MMPHPOAHBEIM GOraTcTBaM Tak’ke obecrneunBaeTcs
HOPMaMH YTOJIOBHOT'O, aMHHUCTPATHBHOTO, 'PayKJaHCKOr0, TDY-
JIOBOT'0, 3eMEJILHOT'0 ¥ 3KOJIOrMYeCKOr0 3aKOHOAATEIbCTBA, II0CPek-
CTBOM KOTOPKIX YCTaHABJIHBAIOTCSA MePhI IOPUANYECKOI OTBETCTBEH-
HOCTH, B TOM YHCJIEe BO3JIOKeHe 063aHHOCTH BOCCTAHOBJIEHUSI CBO-
MMH CHJIAMH M CPEeJCTBAMH HapYIIEHHOT'0 COCTOSIHUS IPUPOLHOTO
obbeKTa.



masa 6

AgMmuHucTpaTuBHoe npaBo

6.1. Npepmer, meTop U cuctema
aAMUHUCTPAaTMBHOro npasa

ATMHBEHCTPATHBHOE IIPABO ABJISAETCA ONHOM U3 CAMBIX BAXKHBIX
oTpacJeil pocCHHCKOro npaBa, OHO PeryJHUpyeT IIUPOKUH COEKTD
BOIIPOCOB OPraHU3AMMUHU U AeATeJIBHOCTH CHCTEMEI OPraHOB HCIIOJ-
HUTEJIBHOM BJIacTH, o0ecrieyeHNs 3aKOHHOCTH ¥ JUCIIUIIIMHEI.

AMUHHCTPAaTHBHOE IIPABO PEryJIMpPyeT X OXpaHAeT o0ImecTBeH-
HBIi IIOPSNOK B rOCyAapCTBe, II03TOMY OHO sIBJIfeTcs Hanboiiee BajK-
Hoit 7151 o6mecTBa orpacibio npaBa. Cy6'beKTE afMUHUCTPATHB-
HOro IpaBa, IpeACTAaBJIAIOIHE P'OCYapCTBO ¥ €ro OPraHkl, B CBOeM
JIeATeIbHOCTH IPUMEHAIOT IPUHYAUTEIbHEIe MEXaHU3MBI ¥ IPaBo-
BRIE CPEACTBa, HCIOJB3YIOT B IIpefieslaX YCTAHOBIEHHBIX 3aKOHOAA-
TeJLCTBOM fMUHUCTPATHBHO-BJIACTHEIE IPHHYAUTEIbHEIE II0JTHOMO-
qyusA. AIMHHHACTPATHBHOE IIPABO ABJIAETCA OTHOM M3 CI0XKHENIINX
¥ 06'beMHEIX B HauboJlee pa3BUTHIX OTpacjei poCcCHICKOro mpasa.
39ro 06ycioBieHo coenuIIeCKHM IIpeAMETOM JAHHOM OTpPac/IH Ipa-
Ba, IIMPOTOM U rIryGMHOM OTHOIIEHU !, KOTOPhIE PEryJIUPYIOTCS €ro
HOpMaMH.

' AIMHEMCTpaTHBHOE OPaBO — IEHTPAIbLHAA OTPACb B IPABOBOI
CHCTeMe, KOTOpas Bo3JeiCTBYyeT Ha MHOTHe APYTHe OTpacay IpaBa
M HCORITHIBaeT Ha cebe BIMAHUE CO CTOPOHEI MHEIX OTpacJIeif mpasa.
B HeM cpoKycHpoBaHSBI 00IIECTBEHHEbIE OTHOIICHM A, ABJIAIONIHE-
cA IpeXMEeTOM IPAaBOBOI0 PEryJIMPOBAHUS CO CTOPOHEI HHEIX OT-
pacJieii npaBa (HalpuMep, KOHCTUTYIIHOHHOTO, YT'OJOBHOIO, hHHAaH-
coBoro, GI0AKeTHOro, HAJIOroBoro, 6aHKOBCKoOro mpasa). Pedopmu-
poBaHHe COBPEMEHHOT'O 00IIECTBa, PA3BUTHE PHIHOYHELIX OTHOIIEHUIH,
pasfieieHre roCyJapCTBEHHOM BJIACTH, TIOCTPOEHNE COBPEMEHHOT'O IIpa-
BOBOI'O rocyapcTsa, GopMupoBanre 3¢ PeKTUBHOM UCITOMHUTEIBHOM
BJIACTH U CHCTEMBI MECTHOT'O CAMOYITPABJIEHUSA — BCe 3TH IIPOIeCChHI
BHISHIBAIOT HACYIIHYIO TOTPeGHOCTL B aIeKBATHOM aJMHHUCTPATHB-
HO-IIPaBOBOM H aIMUHHMCTPATHBHO-IPOLIECCYAILHOM 00eCIeYeHHH.
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AIMUHHCTPATHBHOE NIPABO ABJIAETCA CAMOCTOATENBHON U PyH-
JaMeHTaJbHON OTPAacCJbI0 POCCHICKOro mpaBa U 3aHUMAET Bexy-
mjee MeCTO B PeryJIMPOBAHMH OOIMIECTBEHHBIX OTHOMEHHM. /JTO
oTpacas my6aMdaHOro NpaBa, u3yuaomasn cepy rocyrapcTaen-
HOTO YyNIPaBJEHUA H OJHIIETBOPAIOMAA OXAHH M3 ABYX INIaBHBIX
MEeTOXOB ITPABOBOI0 PEryJIMPOBaAHUA — UMIIEPATUBHEINA METOX BJIa-
CTHBIX ITpeANUCaHMi .'71

IlosToMy afMHHHCTPATHBHOE IPaBO IPHHATO OTHOCUTE K OXHOIX
U3 OCHOBHBIX OTpacJieif 1mpaBa, ¢ OMHOM CTOPOHEI, HCIOJb3YIOLI et
MOTEHIIMAT ¥ IPaBOBEIe CPEACTBA MMIIEPATHBHOI'O METOZA PeryJu-
pOBaHM4, a ¢ APYroit — obecneuynBaromieil MyOJIWYHEIe HHTEPECHL,
IpaBOBYIO 3aIIUTY IIPaB ¥ CBOOOA KaK GU3MYECKHUX, TaK U IOPHIH-
YeCKHX JIMII.

CucreMa poccUHCKOro IpaBa COCTOMT U3 oTpacJeil mpasa, KOTo-

ble OTJIMYAIOTCA IPeAMETOM M METOLOM IIPABOBOTO PeryIMPOBaHUA.
Em IpeaMeToM OTPAaCJIM IPaBa IPUHATO IOHUMATEL KPYT o6Ie-
CTBEHHBIX OTHOILIEHHI, peryIMPYeMEIX HOpMAMH JaHHOMN OTpacimd.
IIpeAMeTOM peryIMpoBaHKs HOPM aAMHEMCTPATHBHOrO IpaBa AB-
JIAI0TCA o6mecTBeHHEIe OTHOMEHU, GopMUpyIomuecs B chepe ro-
CYAapCTBEHHOIO YIIPaBJeHWA, OPraHU3AaIMH U AeSITeJTLHOCTH HCIIOJI-
HUTEJIbHOM BJIACTH.

AMHUHEHCTPaTHBHOE IIPABO — 3TO OTPAC]b ITyOJINYHOrO IIpasa,
HOPMAaMH KOTOPOTI'O OIIOCPeAYeTCA M 3alIMIIaeTCsl FOCYapPCTBEHHBII
uHTepec. OTHMM M3 YYACTHUKOB aAMUHUCTPATUBHO-NIPABOBHIX OT-
HOLIIEHHI Bcerga BRICTYIaeT MNoCyAapCTBEHHEIN opraH (ZO/IKHOCTHOE
JINI0), HafleJIeHHOE IOoCYAapCTBEHHO-BIACTHRIMM OTOJTHOMOYMAMH.
IToaToMy a IMUHHCTPATHBHO-IPABOBLIE OTHOIIIEHUS — 3TO, KaK Ipa-
BHJIO, BCEra OTHOIIEHUs HepaBeHCTBa, CYGOpAUHAIMH, B KOTOPHIX
OJlHA CTOPOHA — OpPraH, HaJeJeHHKII rocyfapCcTBEHHO-BIACTHRIMH
MMOJHOMOYUAMH, BRICTYIIA€T B KauyecTBe yIpaBaAollero (Cy0ObeKT
yhnpaBJjleHHs), a Apyraf — B KauecTBe ynpasiseMoro (06beKT yI-
PaBJIeHHA).

Cnenucduka obmiecTBeHHRIX OTHOLIEHHWI, BXOAAIIUX B cdepy
peryJHpoBaHMs afMHUHUCTDATHBHO-IIPABOBLIX HOPM, O0YCJIOBJIMBAET
0COGEeHHOCTH MeToJa aAMUHUCTPATHBHOTO ITpasBa.

B 3aBHCHMOCTH OT XapaKTepa pPeryJupyeMbIX o0mecTBeHHbIX OT-
HOILIIEHUI B TEOPHH IIPaBa BRIJIEIAIOT IBAa METOa [IPABOBOrO Bo3jeii-
CTBMSA: AUCIIO3UTHBHEIN ¥ MMIEPATHBHEIIA.

' IHCIO3HTHBHBIH MeTOX IPAaBOBOTO PEryIMpPOBAHMA, ODUEHTH-
POBaHHBIA Ha 06IeCTBeHHEIE OTHOLIEHUS PABEHCTBA CTOPOH, IPUMe-
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HAETCA, KaK IIPaBUJIO, JJIS PerjlaMeHTaluy OTHOIIEHUA, peryIupy-
€MBIX OTPacJISAMH YaCTHOrO IIpaBa. B Teopuu CyImecTBYIOT X HHBIE
Ha3BaHMA 3TOI'O METOJa — METOA AeLeHTPAIH30BaHHOI'O PEryJIupo-
BaHKS, 'PAXKAaHCKO-IIPABOBOM METOX.

AZMUHUCTPaTHBHOE IPABO KaK OTPacjb MyOJIHMYHOIO IIpaBa, pe-
ryJUpYIomas OTHOMIEHUA, OSHUM M3 YYaCTHHKOB KOTODBIX BCeraa
BBICTyIIaeT OpraH (ZOJYKHOCTHOE JIUIIO0), HaJleJIEeHHEIH I0pUAUTYeCKH-
BJIACTHBEIMH IOJHOMOYHMAMH, HCIIOJb3YeT METOJ LIeHTPaIN30BaHHO-
ro, MMIIEpaTUBHOIO PeryJMpoBaHus (Ha3bIBaeMKIi elle adMuHucCm-
PamueéHo-npaeosbim memodom).

Meroa MMIIepaTMBHOIO PeryJIMpoBaHMSA DACCUMTAH Ha OTHOIIe-
HHA HePaBEHCTBA HX YYaCTHHUKOB H OXHOCTOPOHHOCTD IOPUAMYECKH-
BJIACT-HEIX BOJIEU3'bABJIEHUI OAHOM U3 cTopoH. Mexxy TeM afMHHHU-
CTPaTHBHO-ITPABOBBIE OTHOIMIEHHA — 3TO He BCeraa OTHOIIIEHUS «BJIa-
CTH — NOFUMHEeHNA» . ['ocy1apCcTBEHHO-YIIPaBIeHYeCKas JeTeIbHOCTD
IpeAnoJaraeT BO3MOYKHOCTE BOSHHKHOBEHM S OTHOIIEHH T TOPH30H-
TaJLHOTO THIIA, KOIMa CyOBEKTEI 001afal0T PABHEIM 00'beMOM BJIACT-
HBIX DOJTHOMouMiA. IMeHHO 310 00yCJIOBIMBAET BO3MOXKHOCTh HCIIOJIb-
30BaHUSA B MEXaHU3Me afMUHICTPATHBHO-IIPABOBOTO PEryJIMPOBaHNSA
3JIeMeHToB Aucmo3uTuBHOCTH. ITo MEHeHMIO podeccopa FO.M. Kos-
JIOBa, METOJ afMHUHUCTPATUBHOrO MpaBa HepeaKO UCIOJIb3yeTcA Ha
Hayaaax JUCHO3UTHBHOCTH, T.€. IIPeJOCTABJIEHNA YIIPABJIAIONIE 00
YyIpaBJIsieMOil CTOPOHE BO3MOXKHOCTH BhIGOpa (6e3 IpAMEBIX IIpeu-
caHHMII 4 3aIpeToB) o6pa3a AeHCTBHI, HO 00A3aTEeJIHLHO B pAMKaX yC-
JIOBHIA, IPeAYCMOTPEHHEIX 8{MIHENCTPATHBHO-IIPABOBOM HOpMOii. Xa-
pakTep Tpeﬁonaﬂ‘d_g, 3a(HKCHPOBAHHOIO B IPaBOBOI HOpMeE, II03BO-
JIAeT BHRIAEJIUTH TPH OCHOBHHIX crocoba (cpeacTrBa) NmpaBoOBOTrO
PeryJupoBaHMA: IpesnucaHue (06A3LIBaHNE), 3aOPET U ZO3BOJIEHHE.,

IIpenqnucanne COCTOUT B BO3JIOXKEHHH IOPUAMYECKON 00513aHHO-
CTH COBEpIIEHUA CYyO’bEKTOM ollpeleIeHHBIX AeHCTBHI, TPeyCMOT-
PEHHEIX HOPMOii IpaBa. , )

3anper — 3T0, IO CYTH, TOXKE MPEANIHCAHNE, HO 3aKJI0Yalolee-
Csl B BO3JIOYKEeHH U 00SI3aHHOCTH BO3AEPIKUBATHLCA OT COBEPIIIEHU S OII-
peleJIeHHEIX JeCTBHM.

Jlo3BoJIeEHe (YIIpaBOMOYNBaHNE) — 3TO IIPEJOCTaBJIeHHUe y4acT-
HUKY IPaBOBRIX OTHOLIEHMIT Cy0ObEeKTUBHEIX ITPaB (Ha CoBepIllIeHue
onpefieIEHHEIX AeHCTBHM UK HA OTKAa3 OT HX COBEPIIEHMS O CBOe-
MY YCMOTPEHHIO).

CreneHp UCIIOJBL30BAHHUS OTPACJIBLIO IIPABA TOTO MJIKX MHOTO CPeX-
crBa B 061eM 06beMe IpaBOBOr'o PeryJIMpPOBaHUA OIpefeseHa 0Co-
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6eHHOCTSIMM IIpeAMeTa JaHHOH oTpacau. MexaHM3M afMUHHUCTpA-
TUBHO-ITPABOBOIO PETYJIMPOBaHUSA B GOJIbIIIEN Mepe KCIIOIb3YeT Ipef-
NHUCAaHUA M 3anpeThl. B To Xe BpeMa aAMHHUCTPATUBHOE IIPABO HC-
MOJIB3YeT U T03BOJIEHHE, Jaolluee CyObeKTy JIH60 BO3SMOXKHOCTD BhI-
6opa JeicTBUI, yCTAHOBJIEHHBIX 8 fMUHUCTPAaTHBHO-IIPABOBOM HOPMOit
(’KeCTKHI1 BapHAaHT JKO3BOJIEHHS), INO0 BO3MOKHOCTh AeMCTBOBATh
10 CBOEMY YCMOTDPEHMIO (MATKOe J03BojieHHe). TakuM obpasoM, A1sa
peryJIupoBaHUA OTHOIIEHUT, BXOAALIMX B IPeAMET afMHUHNCTPATHB-
HOT'O IIpaBa, UCIOJB3YEeTCSA METOX UMIIEDATHBHOTO PeryJIMpOBaHuS,
WHOTZAA JOMOJHAEMBIH 3/IleMeHTaAMHI JUCIIO3UTHBHOCTH. OCHOBHEIMH
crmocobaMM afMUHUCTPATHBHO-IIPABOBOrO PeryJIMPOBaHUS OpeACTa-
IOT OIPeANUCaHNSA U 3alPeThl, B MEHbIIIEH CTelleHH UCIOJIb3YIOTCA
JO3BOJICHHS.

AZMUHHCTpDaTHMBHOE IIPAaBO MpeCTaBJsAeT C000H COBOKYITHOCTH
IOPUAUYECKHX HODM, PeryJIHpPYIOIMUX o0ImecTBeHHEIe OTHOIIIEHUA,
KOTOpBIEe CKJIaALIBAIOTCH B chepe rocyfapCcTBeHHOrO yIpaBJjleHUA,
a TaKJKe OTHOIIEHHUS YIpaBJIeHYeCKOI'0 XapaKTepa, BO3HHKAIomue
IIPH OCYIIECTBJIEHUH HHEIX (OpM rocyxapCTBeHHOM JeATEIbHOCTH.
PaccMaTpuBas Boopoc 0 CHCTeMe afMHHUCTPaTHBHOrO IpaBa, cJje-
LyeT OTMETHTE, UTO B OTeYeCTBEeHHOM IOPUANYECKO HayKe cyIe-
CTBYIOT Pa3JIMYHbLIE B3TJIAALI HA IOHATHE «CHCTEMAa aJMHHUCTpAa-
THUBHOI'O IPaBa»s.

C obIeTeopeTHYECKHX MO3UIIHIA cucTeMa 060 oTpacau mpasa
NpefcTaBlIeHa CleLyIolleil KOHCTPYKIHeH: oTpacib IpaBa — IMOA-
OTpacjy — IPaBOBLIE HHCTHTYTHI — IPaBoBble HOPMEI. Tpagumyon-
HO B OTEYECTBEHHOI IPABOBOM HAYKe AMUHMCTPaTUBHOE HPABO BKJIIO-
YaeT ABe YACTH: 00IIyIO U oco6e1-my1/o. ITO0 eJIeHHe JIErJIO B OCHOBY
[TOCTPOEHUA afMUHHUCTPATUBHOIO IpaBa KaK yueOHOMH AMCIMIIINHEI.
O6masn 9acTh BKJIOYaeT IOpUANYECKNEe HODMEI M HHCTUTYTHL, pe-
ryJIupyrole o0LIecTBeHHEIe OTHOLIEHU 00mero xapakrepa (IIpuH-
IUOe, GYHKIMH, METOAKI, (GOPMEI FOCYJapCTBEHHOTO YIIPaBJIeHM,
MeXaHU3M afMUHHUCTPATHBHO-IPABOBOr0 PeryJIHMpPOBAHHUSA U T.X.).
O61ast YacTh COAEPIKUT HHCTHTYTHI, YCTaHABINBAIOIIME aJMHUHHUCT-
PATHBHO-IIPABOBOM CTATYC HHAUBUAYAILHRIX U KOJUIEKTUBHBIX CyOBeK-
TOB aIMUHUCTPATUBHOrO [TpaBa, o6ecreynBalone 3aKOHHOCTD Aes-
TeJIbHOCTH MCIIOJHUTEIBbHOM BIACTH, PeryIaMeHTHPYIOIIHe IPUHYXK-
IeHUe 1O afMUHUCTPATUBHOMY IpaBy. OcobGeHHaa 9acTh mpen-
crasiAeT co6oil COBOKYIIHOCTh ITPABOBLIX HOPM M MHCTUTYTOB, PEry-
JIMPYIOUIMX OTHOLIEHUS B cepax rocyJapCTBEHHOrO yIPaBIeHUA —
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3KOHOMHYECKOH, COMMAIbHO-KYABTYPHOM, a IMIHUCTPATUBHO-IIOIH-
THYecKoi. HO# mOAX0A K OIIpeie/IeHHIO CUCTEMEI 8 IMUHUCTPATHB-
Horo opasa mpegnarai npogeccop A.II. Koperes. Ox cuuran, 4ro
aIMUHUCTPATUBHOE IPABO COCTOUT U3 TpeX YacTeii. [ToMuMo obmieit
¥ 0COGEHHOI! YaCTH OH BRIAEISAI A0MUHUCMPAMUGHYIO0 I0PUCOUKYUIO.
9Ta YacTh BKJIIOYAeT IPaBOBhIe HOPMBI ¥ HHCTUTYTHI, KOTOPKIE OIIpe-
IeNAI0T afMUHHACTPATHBHOE IPABOHAPYIIeHNe, afMUHUCTPATHBHYIO
OTBETCTBEHHOCTD, 4 TaKJKe ITPOU3BOACTBO II0 AejiaM 00 afMHHHUCTDa-
THBHBLIX IPABOHAPYIOEHMAX.

Crnenuduka rocygapcTBeHHO-YIIPABIeHUYECKON AeATeILHOCTH
onpezeJisieT BAYKHYIO 0COGeHHOCTH OTPAaC/IN aAMUHKUCTPATHBHOIO IIpa-
Ba. Peryanpys ITMpoKMii KPYT yIpaBjieHYeCKHUX OTHOIIEHMt, aj-
MHHHCTPATHBHO-IIPABOBBIe HOPMBI IPOHHUKAIOT B cephl AeiCTBUA
MHEIX OTpacJjeif mpaBa. AIMHHHUCTPATHBHOE IIPABO TECHO B3aUMO-
HelicTBYeT ¢ OTpaciasaMu mybaudHoro mpaBa. HanGosee TecHBIe CBA-
34 NIPOCJIeIKUBAIOTCA MEXAY aIMHUHUCTPATUBHBIM ¥ KOHCTHTYIH-
OHHBEIM npaBoM. KoHcTHTYIIMA PP ycTaHABIMBaeT OCHOBBI A IMUHH-
CTPAaTHBHO-IIPABOBOIO cTaTyca rpakgaH P®, onmpezgessier mpaBoBOit
cratyc IIpaBurenscrsa P®, ocHOBEI (POPMUPOBAHUA U AesTeIbHOC-
TH OPraHOB MCIIOJIHMTEJBHOM BJIaCTH, pa3rpaHUYUBaeT mIpeAMeThl
BeZleHHA M MOJHOMOUYHMA MexIy Poccuiickoit Pesepanueir u ee
cyopexkramu. CoriacHo Korcturynuu P®, atMUHHCTPaTHBHOE K
aMHHUCTPATHBHO-IIPOIIECCYAIbHOE 3aKOHOAATEIbCTBO HAXOASATCH B
COBMEeCTHOM BeJeHHH I’0CCHIicKOil Perepanuu U cyobexros PD.
HopMeI a sMHUHHCTPaTHBHOrO IPaBa, OCHOBLIBAACH HA KOHCTHTYLIH-
OHHEIX IIOJIQXKEeHUAX, PACIIAPSAIOT M KOHKPETU3UPYIOT X, YCTaHAB-
NUBasg aMUHUCTPATHBHO-IIPABOBOM CTaTyC Cy0'beKTOB afMHUHHUCTDA-
THBHOI'O [IpaBa M T.I.

6.2. AAMUHUCTPATUBHOE NpaBOHapylIeHHUe

CoBepmieHHOE aJMHHHCTPATHBHOE PAaBOHA PYIIeHHME ABIAETCA
OCHOBaHHMeM JJIA OIpHUBJeYeHUA K aIMUHNUCTPATHBHOM OTBETCTBEH-
HOCTH, 3a KOTOpPOe HajlaraeTcs afMHHUCTPATHBHOE HaKa3aHHe.

Jns npuBIeYeHHMA K aAMHUHHUCTDPATHBHOM OTBETCTBEHHOCTH
Heo6xomumo:

1) Hanuvue npa606020 (IOPUAUUECKOr0) OCHOBAHMSA, TO €CTh IIPaBO-

BOIi HOPMEI, YCTAHABJIMBAIOLIEei MPaBOBOE MOBeAeHHE;

2) hanuiue paxmurecKoz0 0CHO8aHUA: ROKHA GBITH HapyILIeHa HOp-

Ma, TO eCTh COBepIIIeHO aIMHHUCTPATHBHOE IIPaBOHAPYILIEeHHe.
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B coorBeTcTBHE €O CT. 2.1 aAMMHKCTPATHBHLIM IPaBOHAPYIIe-
HHMEM IIPH3HAeTCA IPOTUBONPABHOE, BHHOBHOE AeiicTBHe (Ge3meii-
cTBHe) PU3NIECKOro UM IOPUANIECKOro JIUNAa, 38 KOTOpoe HACTOSA-
wuM Kogexcom Poccenitckoit @egepanuu 06 afAMUHUCTPATABHBIX
[paBOHAPYIIEHMAX MM 3aKOHaAMM cy6bexToB Poccuiickoit ®egepa-
uuK 06 aIMUHUCTPATHBHAEIX IIPABOHAPYIIEHUAX YCTAHOBJIEHA aAMHU-
HUCTPaTHUBHAS OTBETCTBEHHOCTb.

Kogexc P® 06 asMHUHUCTPATHBHBLIX TPaBOHADPYILIEHUAX ITO3BOJIA-
eT BRIeJUTD CAeAYIole MPH3HAKH aXMHHEMCTPATHBHOTO IIPABO-
HapymeHHd:

— anmuobujecmeéenrocms. OHA 3aKII0YAaEeTCA B TOM, UTO AAMUHEHIC-
TpaTHBHBIE IPABOHAPYILIEHUS HAHOCAT BpeJ OXPaHsaeMEIM obme-
CTBEHHEIM OTHOILEHUSIM;

— npomueonpasrocms. OHA 3aKII0YAETCA B TOM, UTO CYGBEKT CO-
BepIlaer AeiCTBHe, 3apelLieHHoe HOPMOM MpaBa, UM He coBep-
maeT AeHCTBUA, IPeAINCAHHOrO IIPABOBBIM aKTOM;

— 8uHo8Hocmb. IIpaBoHapyIlIeHHe COBEPILIEHO BUHOBHO, YMAIIILIEH-
HO HJIM 10 HEOCTOPOXKHOCTH. JlessHHe COBepIIeHO CO3HATENLHO,
C MpHUCYTCTBHEM Boau. MK M0 He oTAaeT oT4YeTa 0 CBOMX Aeli-
CTBHAX, He PYKOBOAUT HMH B MOMEHT COBePIIIeHU s IIPABOHAD §-
ILIeHUs, TAK KaK OHO HaXOAMUJIOCh B COCTOSHHUM HEBMEeHAeMOCTH;

— Haka3yemocmb. ToNbKO TO fesiHUe, 32 KOTOPOE AEeHCTBYIOIMIUM
3aKOHOAATEJILCTBOM YCTaHOBJIEHA afMUHICTPATUBHAS OTBETCTBEH-
HOCTB, MOXeT GBITH IPU3HAHO aAMUHUCTPATHBHBEIM IIPABOHAPY-
[IeHUeM.

JlaHHBIe OPU3HAKH IIPUCYLIHM He TOJbKO aAMHUHUCTPATHBHOMY
MIPOCTYIKY, HO ¥ APYrHM IpaBoHapyiueHuaM. x orauuaer apyr ot
JApyra creneHb 00IIeCTBeHHOI OIIaCHOCTH, TO eCTh XapaKTep U T4d-
JKeCTh IPUYMHEHHOr0 BpeAa, 00beKT MoCATaTeIbCTBA, BUABI HaKa3a-
HHSA, KPYT JIHMI[, IPABOMOYHEIX UX IPUMEHATH, ¥ I0PUAUIECKHE IIO0-
CJIECTBUSA IJIA IPAaBOHAPYILMTESA.

B cOBOKYIIHOCTH aHTHOOILIECTBEHHOCTD, ITPOTUBOIIPABHOCTh, BUHOB-
HOCTb, HAKa3yeMOCTh XapaKTepH3YIOT COBeplIeHHOe AeAHUe (heii-
crBHe 00 GesfeiicTBe) KaK MpaBoHapyIIeHHe. [[na oTrpanuye-
HHA NPaBOHAPYIIEHHUI APYT OT APYra, MPaBUJIbHON KBaIHGUKAIHI
COZeAHHOr'0 BBEZEHO B 0GOPOT IIOHATHE «COCTAB IIPABOHADYILIEHUS».

CocTaB axMMHMCTPAaTHBHOI'O TPAaBOHAPYIIEHHS — 3TO COBOKYII-
HOCTH IODHANYECKUX 3JEeMEHTOB, MY HAMTUYUN KOTODHIX AesSHUe
KBaMUOUpPYeTCs KaKk afMUHUCTPATHBHOE IPaBOHAPYIIIeHNe, 3a KO-
TOpOe HACTyIIaeT aAMHUHUCTPATHBHAS OTBETCTBEHHOCTb.
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ToNBKO IPH HATHYIKMH ONpPefeIeHHBIX IOPUANIECKUX 3JIeMEHTOB
B leAHUH, CYO'beKT, COBePIIMBIINI IIpaBOHApYIIeHUe, 6yaeT Ipu-
BJeYeH K aIMUHUCTPATHBHOI OTBETCTBEHHOCTH. DTHMH 3JIeMEeHTa-
MH BBICTYIAIOT 00'bEKT, 00beKTHBHAA CTOPOHA, CYO'BEKT U CYOBeK-
THBHAA CTOPOHA aAMUHHCTPATHBHOIO IPABOHAPYIIIEHUA.

jOﬁ'nelcr aIMMHEHCTPATHBHOIO IPABOHAPYIEHMA — 3TO COBOKYII-
HOCTB OOIIeCTBEHHBIX OTHOLIEHUI, OXPaHAeMbIX aIMIHHUCTPATUBHEIM
paBoM.

Podoeoii o6sexm — rpynmna oZHOPOZHEIX O0IIeCTBeHHBIX OTHOIIIe-
HHU, Ha KOTOpEIe IOCATaeT CYObeKT, COBepIIMBIINI aIMHUHHUCTpA-
THBHOe IPaBOHADYIIEeHHe.

Henocpedcmeennuiii 06sexm — KOHKpeTHOE 00IeCTBEHHOE OTHO-
IIeHHe, KOTOPOMY MOXKeT OhITh IPHYMHEH Bpex.

Meskoe XyJIHTraHCTBO, KOTOPOEe MOJKeT IPOABJIATHLCA B BRIpaXke-
HHUHM HelleH3yPHOII 6paHbIO B 00I1IeCTBEHHBEIX MecTaX, OCKOpOUTe b-
HOe OpHCTaBaHMe K rPaXJaHaM UM Jpyrue AeifCTBHA, JeMOHCTpA-
THBHO HapylIalolIie 06IIeCTBeHHEIH TOPANOK U CIIOKOMCTBHE IPaik-
zan!. B naHHOM CiIy4ae MPUYMHSETCA Bpe/ OOIIeCTBEHHOMY IOPSKY,
YeCTH, JOCTOMHCTBY M CIIOKOMCTBHIO IPaXkJaH.

LOﬁ'Lexrnnnaa CTOPOHA aAMHHHUCTPATHBHOIO IPaBOHApYIIe-
HHMA — 3TO BUAMMAA CTOPOHA aAMUHUCTPATHBHOrO IpaBoOHAPYIIIe-
HUA (ero BHellIHee IIPOSIBJIeHHE), OTBEYAaIoNlad Ha BOIPOCH : KaK?
KakuM crroco6om? korga? rae? ¢ moMOIIbIO KAKMX CPeACTB COBep-
IIeHo aAMMHUCTPATHBHOE ITpaBoHapyIleHue?

O6LeKTHBHAA CTOPOHA XapaKTepH3yeTCA MPOTHBOMpPABHEIM Jeii-
cTBHeM (aKTHBHEIM BOJIEBLIM IOBeJeHHeM) K OeageiicTBueM (Bo-
JIeBBIM IACCHBHBIM ITOBeJeHMeM).

KpomMe 3THX 371eMEeHTOB, IPH KBATH(DUKAINKE HEOOXOAUMO YUH-
TBIBATH BpeMs, MeCTo, cIocol ¥ Jpyrue o6CTOATENILCTEBA COBEpIIIeH-
HOT'O ITPABOHAPYIIEeHH.

B 3aBHMCHMOCTH OT OKOHYEHHOCTH IIpaBOHADYIIEHUA Pa3JIN4yaioT
topMaNBHEIL cOCTaB, KOTOPHIM CKOHCTPYMPOBAH TaK, YTO AJIA KBa-
MUPUKAOUN JesTHUA JOCTATOYHO YCTAHOBUTH (haKT IIPOTHBOIPABHO-
ro AeAHMA (IpH 3TOM 06A3aTe/ILHOCThL HACTYILJIEHUA BpeJa (yiuep6a)
He TpeGyeTcs) M MaTepHAILHBIM COCTaB.

s xkBamuduKauy JedAHUA, HMEIOLIero MaTepMasbLHLEIA COCTaB,
HeoOXOJMMO YCTAHOBUTH, TOMUMO AeHCTBUA U Ge3feCTBUA, HACTYII-

1 Cr. 20.1 Kogexkca P® 06 agMUHMCTDATHBHLIX MPaBOHADYIICHHMAX.
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JIeHHe BPeAHBIX MOCJEeACTBHI U MPUYHHHYIO CBA3h MEXIY HUMH.
IIpu 3TOM IpUYKHA — 3TO SIBJIE€HHe, IOPOXKAAIOIIee APyToe ABJIe-
HHe, CJIeACTBHe — Pe3yJIbTaT AeHCTBUA IPUYMHEI, 4 HeoGXoauMAas
NPUYUHHEAA CBA3L — 3TO CBA3b MEXKAY ABJEHMAMH, B CHIY KOTO-
PHIX OZHO M3 HUX C He0OXOAHUMOCTEIO ITIOPOXKAaeT Apyrue.

IIpM3EaKH NPUIHMHEHONK CBA3M:

1) zeiicTBHe HOMIKHO IIPeAIIECTBOBATH II0 BpeMeHH HaCTYIJIeHHIO

TI0CJIeICTBHI;

2) Bpef Jo1KeH OBITH CJIeACTBHMEM HMEHHO 3TOM IPUYUHE;
3) meiicTBHe JOJIKHO nNpuUBecTH (6e3 BMemaTeIbCTBA IIOCTOPOHHUX

CHJT) HMEHHO K 3TOMY II0CJIeACTBHIO.

VkasaHWe Ha MOCJEACTBHSA B HEKOTOPHIX CIyYagX MOXKeT ObITh
OCHOBaHMEM, YCHIMBAIOIIMM aAMIHUCTPATHBHYIO OTBETCTBEHHOCTb,
MM OCHOBaHUEM /JI1 IPUBJIEYEeHUA K YTOJIOBHO OTBETCTBEHHOCTH.

BoILMHUHCTBO COCTABOB 8AMUHUCTPATHBHAIX IPABOHAPYIIEHU
uMeloT (OpMaILHEIN COCTAaB.

-Cy0'heKT aJMMHEMCTPATHBHOI'O IPaBOHAPYMIEHHA — 3TO HHAH-
BHJ MJIH OPraHM3auus (KOJJIEKTHUB Jiofelt), COBepIIUBIINe afMu-
HHUCTPAaTHBHOE IPaBOHApYIIIeHHe.

HaauBua — 310 pu3HYecKoe BMeHsIeMoe U0, JOCTHUrIIee BO3-
PAaCTa HaCTYIUJIeHHUA afMUHUCTPATUBHOI OTBETCTBEHHOCTH M COBEp-
IIMBIIee aAMUHUCTPATHBHOE IIpaBoHapylesre. Ilpu aToM mox Bme-
HAEMOCTHIO IOHUMAETCA ICUXUYeCKoe COCTOAHNE GU3NIECKOro
JIMIIA, B KOTOPOM OH CIIocO0eH OTHAaBaTh OTYET B CBOUX AeHCTBHAX M
PYKOBOJUTHL MMM B MOMEHT COBepIIeHIs afMUHUCTPATHBHOrO Ipa-
BOHAPYLIEHUS.

AIMUHHCTDPATHBHYIO OTBETCTBEHHOCTH HeceT CyO'beKT, KOTOPhIH
poctur 16-yeTHero Bospacra (o6mee npaBuio). Bpems, ¢ koroporo
CUMTaeTCA, YTO HAPYILIHTENIb JOCTUI BO3pacTa OTBETCTBEHHOCTH,
ucunciaserca ¢ 0 yacos, CIeLVIOIIUX 3a JHEM DOXKAEHUA CYTOK.
JIu10 KO/KHO COBEePIIUTH AAMUHEUCTDATUBHOE IIPaBOHADYIIEHHUeE,
a He fipyroe gesaHue. Tak pacKphIBaeTcs NMOHATHe «00Iero cybbex-
Ta (MHAUBKUA) afAMUHUCTPATHBHOrO IPaBOHAPYIIIEHUA» .

ITomMumo obiiero cyobeKTa, DPUHATO BBIAEIATD:

» cneyuanvHbLl cybsexm — NULO, IPUBIeKaeMoe K 8IMUHUCTDA-
THBHOM OTBETCTBEHHOCTH, 00JIaJjaiolee ClIeuaIbHEIMHU IPU3HA-
KaMH (COBepIIeHHOJIeTHHI, CYyAUMBIi, JOJIYKHOCTHOe, IopHAHYe-
CKoOe JINIT0, MHOCTPAaHHLIH rpaKgaHuH, JULo 6e3 rpakJjaHcTBa U
WHOCTPaHHOe I0pHAMYEeCKOoe JIMIO);
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» 0co6bLil cy6sexm — Ha JIUNO, IPUBIEKaeMoe K aAMUHUCTDATUB-
HOIf OTBETCTBEHHOCTH, B COOTBETCTBHH C AeHCTBYIOLIUM 3aKOHO-
JaTeNb5CTBOM MOXKeT GLITH HAJIOXKeHO AUCIMUIIIMHAPHOE B3LICKAa-
Hie. K Takoii KaTeropuu cy60'beKTOB MOXKHO OTHECTH BOEHHOCJIY-
JKaIIX ¥ MHEIX JIML, Ha KOTOPEIX PACIIPOCTPAHSAIOTCA AeHCTBHA
OUCLUIJIMHAPHBIX ycTaBoB. K aToif KaTeropumu He mpuMeHsAeTcCs
aIMUHUCTPATUBHEIA apecT, a K BOGHHOCTY KAIIMM, ITPOXOAALIM
BOEHHYIO CJIy»0y 110 NIpU3bIBY, — aAMHHHMCTPATHBHEIH ITpad.
Cy6bexTaMi OTBETCTBEHHOCTH 10 HoBoMy Kozekcy MoryT GbITH

He TOJBKO (GHM3HYecKHe, HO ¥ IOPUAWYECKHE JHIA. JTO BEI3BAHO
mpomeccaMy pe)OpMHPOBAHMA Hamrero o6mecTsa 1 K3MeHEHHAMK
COLMaILHO-3KOHOMMYECKOit cTpyKTyphl. OcobenHoit yacTeio Komexca
MM 3aKoHaMH cy6bekToB Poccuiickoit Pegepanun 06 afMUHHUCT-
PaTHBHEIX IPAaBOHAPYIUEHUAX MPeLyCMOTpeHa afMUHUCTpATHBHASA
OTBETCTBEHHOCTH IODHAMYECKHX JHI!.

B cooTBercTBHH C AeiicTByloMM KogekcoM axMUHHUCTPATHBHOI
OTBETCTBEHHOCTH MOAJIEIKUT KOJKHOCTHOE JIKLIO B CJIy4ae coBepiiie-
HHUS UM aJMUHHUCTPATHBHOI'O IPAaBOHAPYIIIEHUA B CBA3H C HEHCIOJI-
HeHHeM JH60 HeHaJJIesKalllM UCIIOJTHEeHHEeM CBOHX CIIyKeOHEIX 001-
3aHHOCTe2.

Cy6beKTHBHASL CTOPOHA aAMMHMCTPAaTMBHOI'O IIPaBOHAPY-
IMeHUA — BHYTPEHHAA CTOPOHA IIPOTHBOIIPABHOIO IIOCATATEILCTBA,
OCHOBHBIMH XapaKTePHUCTHKAMM KOTOPO BEICTYIAIOT BUHA, MOTHUB
M 1esb.

1 Cr. 2.10. ARMUHMCTPATHBHAA OTBETCTBEHHOCTh IOPHIMYECKUX JIHIL.

2 Ilop ROMKHOCTHEIM JHIOM NPHUHATO MOHMMATHL JHIO, IIOCTOAHHO,
BpPeMEeHHO HJIM B COOTBETCTBHH CO CHEeIMaJbHBIMK ITOJTHOMOYHUAMH OCY-
mecTBafAoNee GYHKIUM MpeACTaBUTENA BJIAaCTH, TO €CThb HafleIeHHOe B
YCTaHOBJIEHHOM 3aKOHOM IMOpAAKe pacHopAAUTENbHBIMU ITOJHOMOYHA-
MM B OTHOLIEHMM JHI, He HAXOAALIMXCA B CIHyKeGHOH 3aBHUCHMOCTH OT
Hero, a paBHO JIMIIO, BBINOJHAIOLIEe OPraHU3AINNOHHO-PACIIOPAANTENb-
Hble MJHM aAMHUHHCTPATHBHO-X03AHCTBeHHHe (GQYHKIMH B rocyJapCTBeH-
HEIX OpraHax, OpraHax MECTHOrO CaMOYNpPaBJIeHHA, FOCYAapCTBEeHHLIX M
MYHHOUNAJIbHBIX OpPraHM3amMAX, a Takke B BoopykenHbix Cuiaax Poc-
cuiickoii Peaepanuu, APYyrux BoHCKax M BOMHCKHX ¢opMupoBaHuax Poc-
cuiickoit Penepanun. CopepmMBIINEe aAMHHUCTPATHBHBIE NpaBoOHapylle-
HHUA B CBSI3M C BBINIOJIHEHHEM OPraHM3allMOHHO-PACNOPARUTENbHBIX HJIH
aAMHUHHCTPATUBHO-XO3ANCTBEHHHX (QYHKIMH DPYKOBOAMTENH H ApPYyrue
paGoOTHHMKHM MHBIX OpPraHM3alMil, a TaKKe JHIA, OCYLIECTBIASIOLINE Ipex-
MPHUHMMATENbCKYIO AeATEeNbHOCTL Ge3 06pa3oBaHHMA IOPHAUYECKOro JHIA,
HEeCyT aAMHMHHUCTPAaTHBHYIO OTBETCTBEHHOCTb KaK [JOJIXKHOCTHBIE JHLA,
ecJH 3aKOHOM He YCTaHOBJIEHO HHOe.
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BuHAa — mcuUxHYeCcKoe OTHOIMEHME JHUIA K COBepLIaeMOMY UM
LeAHUIO ¥ ero mocjaeACTBUAM. POpMEI BHHEI — YMEICeJ M HEOCTO-
POXKHOCTB.

YMbIcea — 3apaHee 00QyMaHHOe HaMepeHHe, KOr/ia JIHII0 0CO3-
HaeT IPOTHUBOIIPABHLIA XapaKTep AeTHUSA, IPeABUAUT HACTYILICHUE
BPEAHBIX ITOCJIEACTBUM, JKeJaeT MX HACTYIIeHH (IIDAMOM YMEICE)T)
6o He )KejaeT, HO CO3HATENBHO JOMYCKAaeT UX HaCTYILIeHHe (KoC-
BEeHHBII YMEICeJ).

HeocToposxxHOCTb, B CBOIO 04YepeAb, MOYKET MPOABJIATECA KaK:

» HeOpexcHocmb (CyO'bEKT, COBEPIIMUBIINI a AMUHUCTPATHBHOE ITpa-
BOHAapYyIlIeHWe, He 0CO3HABAJI, He IpeABHIe] BO3MOYKHOCTb HACTYII-
JIeEMSs BpeJHBIX ITOCJIEeACTBHIA, XOTA JOJKeH GBLI K MOT MX Ipef-
BUAETH ¥ OCO3HABATH I10 OGCTOATENILCTBAM feJIa);

» camonadesrnnocms (CyG'bEKT, COBEPIIMBIINI aAMHUHUCTPATHBHOE
IpaBoHapyIlleHHe OCO3HABAJI, TpeABUAE], HO JIESTKOMEICJIEHHO pac-
CUMTHIBAJ Ha IIPeAOTBpallleHHe BPeIHBIX NOCIeACTBUI).
Heo6xomMo oT/IMyaTh HEOCTOPOXKHOCTD OT Ka3yca, TaK Kak B II0C-

JlegHeM cJIydae OTBETCTBEHHOCTh He HaCcTyIaeT BBUAY OTCYTCTBHA
BHHEI.

Kasyc (coryuait) — Korga JIHI0 He 0CO3HABAJIO, He IpeABUAEI0 U
1o o6cToATeIbCTBAM Ziejia He ZOJIMCHO GLIIO peABUAETh HACTYILIe-
HHA BPeIHEIX IIOCJIeACTBHIA.

KpomMe BHHEBI K&K OCHOBHOT'O IIDH3HAKA, B CYO'beKTHBHYIO CTOPO-
HY OpaBOHAPYIUEHUS BKIIOYAIOTCS TaKKe:

— MOmué — BHyTpeHHee Mo0y»xAeHHe K COBepIIeHNI0 TPaBoOHAPY-
1IeHu (TO, YTO «TOJKAaeT» COBepPIIMTDH IPAaBOHAPYIIIEHUE);

— Yeslb — KOHEUHEBIN pe3yJbTaT, KOTOPOro XoueT AOCTHYDb IPaBo-
HapyUIHUTeIb (TO, K YeMy OH CTPEMUTCS, COBepIlas NpaBoOHAapY-
LIIeHHe).

Taxum o0pa3oM, eCIX B JesTHHH JIMIA YCMaTPUBaeTCs COBOKYII-
HOCTB YeThIpeX IOPUANYECKHX 3JIeMeHTOB, TO OHO IToABepraeTcs af-
MHMHHCTPATHBHOM oTBeTCTBeHHOCTH. OTCyTCTBHME XOTA GBI OJHOTO M3
YKa3aHHEBIX 3JIEMEHTOB He JaeT OCHOBaHMA OJId NPHBJIEeYeHUA JIUIa,
COBepIIXBIIEro aAMMHUCTPATHBHOE IPaBaHapyIlIeHHe K aAMUHUCT-
PaTHBHOI OTBETCTBEHHOCTH.

Bragesue BompocaMH IOPHIHYECKOTO COCTaBa agMHHHCTpa-
THBHOTO IPaBOHAPYIIeHHA HMeeT 60JbIlIoe MpaKTHYecKoe 3Have-
HHe, MOCKOJBKY, C OAHON CTOPOHEI, OHO IIO3BOJAET OTIHYHUTDL U
MPaBIILHO KBAM(PHIINPOBATh 8IMUHUCTPATHBHOE IIPABOHADYIIIEHHe,
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OpUBEJET K pealnu3aluy IPUHIUIA HeOTBPaATHMOCTH HaKa3aHH4d 3a,
¢ IPYyroil — no3BosiseT u3bexaTh HeOGOCHOBAHHOIO IPUBJIEYEHUS K
aIMUHUCTPATHUBHOI OTBETCTBEHHOCTH.

6.3. AAMUHUCTPATUBHAA OTBETCTBEHHOCTb

AXMUHHMCTPaTHBHAS OTBeTCTBEHHOCTh HapALY C YTOJIOBHOM,
rpajkJaHCKOI ¥ JUCHMIIIHHADHOM ABJISETCA ONHMM U3 BUIOB IOPH-
MYeCKOM OTBeTCTBeHHOCTH. IOpHmryeckas OTBETCTBEHHOCTDL — 3TO
CJIOKHOE COIMATLHO-IIPABOBOE SIBJIeHHE, pacCMaTpHBaeMoe IIpaBoBe-
JaMHM B IBYX acmeKkTrax: 1) B NO3UTHBHOM — 3a Oyaymiue KeiicTBHA.
B naHHOM aclieKTe OTBeTCTBEHHOCTh BOSHMKAET Y YeJIOBeKa yiKe TOrza,
KOr'Zla OH OIPHCTYTaeT K MCIIOJHEHHIO CBOMX 00si3aHHOCTeil; 2) B peT-
POCIIEKTHBHOM — 3a JeMCTBHA, yKe coBepmeHHbIe. Hacrynaer B
pe3yJbTaTe HapymleHHs HOPMEI paBa, HEMCIIOJHEHU A IOpuAuYe-
CKoif 06s3aHHOCTH. TepMHUHOM «IOPHANYECKas OTBETCTBEHHOCTH»
OXBATHIBAETCA 00A3AHHOCTD CY0HEKTA Peai30BaTh OIPee/IeHHbIe el -
CTBHUA, NIOBeJIeHNe — HEeCTH JIMIIeHNS HMYIIIECTBeHHOIO XapaKTepa.

IOpuaMaeckas OTBETCTBEHHOCTh — 3T0 0053aHHOCTE CyO'beKTa
IIpeTepIeBaTh ONnpe/ieleHHbIe JTHIIeHUA rocyAapCTBEHHO-BJIACTHOTO
XapakKTepa 3a COBepIIeHHOe MpaBoHapyineHre. OHa XapaKTepu3yer-
CA CIeAYIOIIMMHU NPU3HAKAMM

» Hepa3pEIBHO CBA3aHA C MOCYAAapCTBEHHBIM IPUHYXKAECHHEM;

» ee PaKTHUYECKMM OCHOBAHHEM SBJIAETCSA IPABOHAPYILEHHUE;

» coyeraeTcd ¢ OQHIMAIBLHEIM IOCYZAPCTBEHHBIM OCYXXKAEHHEeM
cy0'beKTa, COBepLIKBIIEro NpaBoHapyIIeHue;

» cyO'BEKT, COBEPIIMBIIINI MpaBOHAPYIIeHHe, HeCceT oIlpefie/IeHHEIe

OTpHIaTeIbHBIE TIOCIeACTBUS.

XapaKTepHbIe 0COOEHHOCTH IPUCYIIIY BCeM BUAAM IOPUANMYECKOM
OTBETCTBEHHOCTH: YTOJIOBHOM, aAMHUHHUCTPATHBHOMI, MaTepPHAILHOIA,
rpa’kJAaHCKO-IIPABOBOM M JUCIMILIMHAPHOM.

AJMUHUCTPaTHBHAA OTBETCTBEHHOCTH BBICTYIIA€T KaK Pa3HOBHJ-
HOCTB IOPHANYECKOI OTBETCTBEHHOCTH ¥ afMUHUCTPATHBHOTO IIPH-
HYXIeHUs.

-Anmmmc'rpa'mnnaa OTBETCTBEHHOCTH — 3TO BHJ IOpHAUYe-
CKOit OTBETCTBEHHOCTH, KoTopasd onpefiesifgerT 063aHHOCTH CyO'BbeK-
Ta MpeTepreBaTs OpeAe/IeHHbLIE JTUIIEHUA MOCYAapCTBEHHO-BIACTHOTO
XapaKTepa 3a COBepIIeHHOe afMUHUCTPATHBHOE IPaBOHApYIIIeHHe.
Hapagy ¢ o6iquMu NpU3HAKaMH IOPUAUYECKO OTBETCTBEHHOCTH
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agMUHUCTPATUBHAS OTBETCTBEHHOCTh XaPaKTEePHM3YeTCS CJIe YoM
ocoGeHHOCTAMM:

— OCHOBaHHEeM aJMHHUCTPATHBHOI OTBETCTBEHHOCTH ABJIAETCH af-
MMHUCTPATUBHOE IIPaBOHAapPYILIeHUe;

— UCKJIIOYeHUeM ABJISIeTCA B ONPefeIeHHBIX CIyYaAX CoBeplIeHHe
TpeCTYIJIeHUs — B cJy4ae 0TKa3a B BO30Y)KAeHUH YTrOJIOBHOIO
Jejia 1160 ero npekpanieHusa, Ho TP HaJIMYKH B AeiCTBUAX HAa-
pymureasa IPU3HAKOB aAMHHUCTPATHBHOIO NpaBOHAPYIIEHUSA
TocJIe JHUIT TOABepraeTcs aiMUENCTPATUBHOMY HaKa3aHMIO;

— cy0beKTaMi afMHUHUCTPATHBHON OTBETCTBEHHOCTH MOT'YT OEITH
usuyeckue, PUIUYECKHE U JOJMKHOCTHEIE JHIA;

— aJMUHHCTPATUBHEIe HAKA3aHUSA ABJIAIOTCA MepOoil aAMUHUCTDA-
THBHOM OTBeTCTBEHHOCTH M MPUMEHSIOTCA 34 COBepIIeHHe agMu-
HUCTPATUBHEIX IIPaBOHAPYILIEHWIA;

— aAMUHUCTPATHBHEIE HAKA3aHUA NPUMEHAIOTCA IUPOKUM KDY-
TOM OPraHOB H AOJDKHOCTHBIX JIMII, YIIOJHOMOYEHHBIX PaCCMaTPH-
BATH feJia 06 aAMHHEMCTPATHBHBIX TPAaBOHADYIIEHUAX!;

— afMHHHCTPATHBHBEIe HAKa3aHUS HAJIaraloTCs MMOJHOMOYHBEIMH
cyObeKTaMH Ha HeNMOAYUHEHHEBIX UM CY0'beKTOB, COBePIINBIINX
aAMHHUCTPATHBHOE IPABOHAPYILIEHUE;

— IpUMeHeHHe aAMUHUCTPATUBHOrO HaKa3aHUA He BJIeUET CYAMMO-
CTH ¥ YBOJIbHEHHA ¢ paboTeI;

— MepHl aIMUHUCTPATHBHOM OTBETCTBEHHOCTH IPUMEHSIOTCA B CO-
OTBETCTBHH C AeHCTBYIOIIUM 3aKOHOJATeIbCTBOM, PerjaMeHTH-
PYIOIMM IPOK3BOACTBO MO Aej1aM 06 aAMUHHCTPATHBHLIX IIPABO-
HAPYIIeHUAX2,

TakumM o6pa3oM, IOpHAUYECKAA OTBETCTBEHHOCTD IIpeANoJIaraer,
YTO HApYLINTeJb IpeTeplieBaeT HeGIarONPUATHEIE JJIA ce0A HOoCIex-
CTBHSI, TO €CTh IIPOUCXOAUT OCYXKAEeHUeE ero I0BeJeHIs CO CTOPOHBI
rocyZAapcTBa. 3TO OTHOCUTCA M K aAMUHUCTPATHUBHOM OTBETCTBEHHO-
cTH, HanboJlee XxapaKTepHBIMK OCOOEHHOCTSMM KOTODOIt ABJISETCA:

» OCHOBaHHe — aJMHHUCTPATHBHOE IIPABOHADYIIIEHHeE;
» Mepa — aIMUHUCTPATHUBHOE HAKAa3aHUE.

1 Pagpen III Komexca Poccuitckoli ®emepanuy 06 aIMMEMCTPATHBHEIX
npaBOHApPYIIEHUAX.

2 Pasnen IV Koxexca Poccmiickoit ®efepanuy 06 agiMHHICTPATHBHBIX
npaBOHApPYIUEHUSAX.



asa 7

IpaxkgaHckoe npaso

7.1, fpaxpaHckoe NpaBo Kak oTpacnb
POCCUMCKOro NpaBa: NpeAMeT U MeToA

T'paxkpanckoe mpaBo — oOfHa K3 OTpacJjeil mpaBOBOIl cHCTe-
MHE Poccun. KpurepueM caMOCTOATENBHOCTH OTPACAM ABJIAETCA
HaJHYHe CAMOCTOATEJHHOI0 IPeAMeTa NPAaBOBOr0 PeryJIMpoBa-
HMA, T.€. OTHOIIEHH, KOTOPhIE PeryJIUPYIOTCA TOJABKO IPaXKAaHC-
KUM OPaBOM (MMYIleCTBEeHHBIE OTHOLIEHUA U CBSA3aHHBIE C HUMK
JMYHbIe HEUMYIleCTBeHHEIE OTHOIIEHUS) U CBoeoGpa3ueM MeToAa
IIPaBOBOT'O PeryJHpPOBAHUSA, T.e. COBOKYIIHOCTHIO IPHEMOB M CIIOCO-
60B, C TIOMOIIBLI0 KOTOPBIX BO3AEHCTBYIOT Ha IIePeYNCIeHHYIO IPYII-
Iy OTHOIIEHUi.

Kpome aToro rpaxgaHcKoe mIpaBO HMeeT I'PYIITY CAMOCTOATEIb-
HBIX QYHKIOHHA OTPacJH M 0OLIKX 1I0JI0KeHIH, KOTODEIe CBU/IEeTeIb-
CTBYIOT O IOPMAUYECKOM OHOPOSHOCTH IIPABOBLIX HHCTUTYTOB K HOPM,
COCTaBJISTIOIIMX OTPACJIb IPAXKAAHCKOTO ITpaBa.

MecTo rpakAaHCKOI'O ITpaBa B CHCTEMe IIPaBOBBIX OTpacjIeil ompe-
JejsieTcs 3afayaMy GOpMUPOBAaHUA IIPABOBOTO rocyAapcTsa 1 Gop-
MHUPOBaHUA I'PaKJaHCKOro oblrecTsa B Poccuu, koropoe He JOIKHO
HAaXOQUTHCSA IO/ IOCTOAHHBEIM I'OCYAAaPCTBeHHAIM KOHTPOJIEM M BO3-
neiictBueM. [ToaToMy rpakaaHCcKoOe IpaBo B IPaBOBOIi cUcTeMe pe-
IryJUpyeT CUCTEeMYy YaCTHOIrO IIpaBa, KOTOPOe B3aMMOAeMCTByeT ¢
ITyOJIMYHBIM IPABOM, HO He MOAYMHACTCA eMy.

ConuansHo-3KOHOMHYECKYIO 623y 3TOro MOJIOKEHUA COCTABIIAIOT
NpHU3HaHHEIE U 3aKpellJIeHHble KOHCTUTYIMOHHO HEOTUYIKAaeMble
mpaBa ¥ cBOGOAK! JIMYHOCTH, (helepaTUBHAA CHCTEMA rOCYAapPCTBEH-
HOTO YCTPOICTBa, MECTHOE CaMOYIIpaBJeHHe, PEIHOYHAA CHCTEeMAa
OpraHM3aly X034iCTBA.

I'pakmaBckoe mpaBo — OCHOBA YacTHOro npasa. Ho B cucremy
YaCTHOro MpaBa BXOAMT TaKKe ceMelfHoe IpaBo, MeXyHapogHOe
YaCTHOe ITpaBo. JJIeMeHThI YaCTHOIO IIPaBa MMEIOTCS B TPYAOBOM ITpaBe
(TpPyZOBEIE JOTOBOPEI).
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Bce aro orimuaer npaBoByio cucreMy Poccum or eBpomeiickoro
npaBa, I'ile ceMeitHoe, MeXXIyHapOAHO-IyOINYHOe IIPaBO — 3TO Yac-
TH rPXKAAHCKOrO Npasa.

O6mecTBeHHbIC OTHONICHHU, PEryIMpyeMbie PaskJaHCKUM IIpa-
BOM, COCTaBJISIOT €ro ImpeaMer. JTO MOJOXKEeHHe 3aKpeIeHo B
cr. 2TKP®. _/

L{I‘paxc,naxcnnﬁ KOAEeKC B 3TH OTHOIIEHU S BKJIIOYMJ HMYIIIeCTBEH-
Hble OTHOIIEHU A ¥ CBA3aHHbIE C HUMM JHYHEIE HEHMYII[eCTBeHHbIe
oTHolreHusa. OGe TPYNIEI OTHOLIEHH 06'beIUHEHB], TAK KAK OHU
OCHOBAaHEI H4 PaBeHCTBe, ABTOHOMUH BOJIM M MMYIIIECTBeHHOIM CaMo-
CTOATEJbHOCTH YYaCTHHUKOB, T.€. BOSHUKAIOT MEeXAY I0pUANYECKH
PaBHBIMH ¥ He3aBUCHMBIMHM IPYT OT APYyTa CyO'beKTaMH, Y KOTOPEIX
ecTb Co6CTBEeHHOE MMYIIIECTBO.

 PaccMotpum ux Gosee mogpoGHo.

/L HMymecTBeHEbIe OTHONIEHM S — OTHOLIEHHS 10 IOBOAY MMYILIe-
CTBa, T.e. MATEePHAJIbHEIX IPeJMETOB U APYrUX HeHHocTell. O6bek-
TaMM TAKMX OTHOIIEHHUI BBICTYHAIOT Bellld M KOMILJIEKCHI Beleii,
JeHBI'H, lIeHHRIe 6yMaru, HMHOe UMYIIeCTBO, B TOM YMCJIe HMYIIle-
CTBeHHEIe IIpaBa, paboTra 1 ee pe3yJbTaThl, ycayra. O0ieit yeproit
MMYIIeCTBEHHBIX OTHOLIEHUH ABIAETCA MX BO3ME3HbI, TOBapHO-
IeHeXXHBIH xapaKkTep. BMecTe ¢ TeM BO3MOKHBI CUTYalluK, KOTAA
rpakJaHCKHM IIPaBOM peryJHpyloTcs U 6e3Bo3Me3HEIE OTHOILLIe-
HUA (HapHMep, fapeHue). \

HmyiecTBeHHEIE o'rmn{emm MOXKHO YCJIOBHO pa3fejNTh Ha OT-
HOIILIEHUs COOCTBEHHOCTH M APYTUX BEIIHBIX ITpaB (IIpaBa X03SCTBEH-
HOT'O BefleH’ s, ONIePATHUBHOrO YIPaBJIeHUA U T.4.). OTH OTHOILIEHUS
3aKPeIUIAIOT IIPUHAAJIEeKHOCTh MaTepuaIbHEIX 6aar. Cpexu Hux
BBHIZEJIAIOT OTHOLIIEHUA JIUIA K BelllM (KaK K CBoeil) I OTHOLIeHUs
MeXAY JIMIaMH 110 IIOBOZAY Belleit.

Bropyro rpynny oTHOIIEHMH COCTABAAIOT UMYLIleCTBEHHEIE OT-
HOILLEHNsA, ONloCPeRyolye rpakAaHCKO-IIpaBoBoit 06opoT. CBa3a-
HEI OHH C TepexofoM MaTepHasIbHBIX 6J1ar OT OZHOr0 CyO'beKTa Ipask-
JaHCKOro IpaBa K APYyroMy ¥ PeryJupyloT HMYIIeCTBeHHEIe OTHO-
IIeHUdA B Pa3BUTHU.

B pesyJsbTaTe 3THX OTHOLIEHHI IPOMCXOAUT TOBapHO-AEHEKHOE
obpaienne. B GolbIIMHCTBe CITy4yaeB TaKKHe OTHOIIIEHHA BO3HUKAIOT
B pe3yJIbTaTe 3aK/IIOYEHHUA JOrOBOPOB (KYIIA-IIPOAAXKa, MEHa 1 T.1.),
OZHAKO BO3MOXKHEI X BHEZOrOBOPHEIE 00A3aTeIbCTBeHHEIe HMYIIle-
CTBeHHbIe OTHOINEHH (B pe3yJbTaTe IPDHYMHEHUS Bpeia U Ap.).
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@Topaa rpynmna, BXOAAMmMAasa B IpegMeT rpakXaHCKOro mpasa, —
3TO JIMYHEIE HEMMYILECTBEHHRIe OTHOIIIEHN A, BOSHHKAIOIIHE U3 He-
MaTepHaJIbHEIX 6J1ar, He HMEIOImUX 3KOHOMHUYECKOr'0 COnepKaHuA
(HE3aBHCHMO OT UX CBA3M C MMYIIECTBEHHRIMI OTHOIIEHUSIMK) U HE
OTAEJMMBIX OT JHYHOCTH. B OCHOBHOM 3TH OTHOIIIEHHUS BO3SHUKAIOT B
CBA3M C CO3ZaHMEM 00'LEKTOB TBOPUYECKOMH AesiTeJbHOCTH (1300peTe-
HMs, IPON3BEeLeHUA JUTEPATYPhl, HAYKH, HCKYCCTBa U Ap.), ¥ CO-
3maTesisi BOSHMKAET PAJ JUYHBIX HEMMYIIIECTBEHHBIX ITPaB, BAXKHEH-
IIUM K3 KOTOPHIX ABJIAETCS IIPABO aBTOPCTBA, T.€. IIPABO CYUTATHCA
co3jaTeseM KaHHOro o6bekTa. B cirydae ke eciiu aTOT 06beKT Gyzer
HMCIO0JIBL30BaH (HalpUMep, PaccKa3 ¢ pa3pellieHUs aBTopa Omy0JIHKOo-
BaH), TO y aBTOPa BO3HMKAaeT UMYLIeCTBEHHOE IPABO Ha ITOJIyYeHHe
BO3HArpaXkJeHHs 3a HCIIOJIb30BaHHE JAHHOTO 00'bEKTa TBOPYECKOMH
JesITeIbHOCTH.

OTgenbHYIO IPYNNY HEUMYIIECTBEHHRIX IIPaB, OTHOCAIIUXCA K
IpeAMeTY rpakJaHCKOro IIPaBa, COCTABJISIOT HEOTUY K AaeMEle ITpa-
Ba ¥ CBOOO/BI YeJIOBEKa U Apyrue HeMaTepHalbHEle 61ara, KOTOpHIE
NIPSAMO He PEryJIHUPYIOTCA IPaXkJaHCKUM 3aKOHOLATEILCTBOM, OXHA-
KO, Kak caexyer u3 1. 2 cr. 2 'K P®, samuniarorcs UM, eCI HHOe
He BHITEKaeT U3 CYIeCTBA 3TUX HeMaTepHalbHHEIX 6iar. K unciry
TaKMX HeMaTePHAIbLHEIX 6JI1ar OTHOCATCA JKM3Hb ¥ 3X0POBLE, YECTh
M JOCTOMHCTBO, HEIIPHKOCHOBEHHOCTh YaCTHOM JKM3HH, KeJIoBas pe-
nyTanusa U T.J.

T'paxaHCKOe IIPaBo 3aIUINaeT ITH HEMMYINECTBeHHEIe 61ara Ipu-
cymuMu eMy cpeacrBaMu. HanpuMmep, cyxre6HBIEe HCKH O Tpeceye-
HMU JefiCTBHIl, HApYIIAIOIUX ITpaBa ¥ HHTepeCck! (MOPaJIbLHEIA Bpex
M T.OL.).

@Jm 0 IPasKJaHCKOe IIPABO UX TOJBKO 3aIIUIIlaeT, HO He pery-
JMpyer.

YTo KacaeTcss MeToZa IIPABOBOrO PEryJMpOBaHMs, TO MIOX HUM
TNIOHHMAaeTCH COBOKYIIHOCTh IIPHEMOB, CITOCOG0B M CPEACTB, C IIOMO-
IIBLI0 KOTOPEIX COOTBETCTBYIOLIAS OTPACHb IIpaBa Bo3JeHcTBYeT Ha
obImecTBeHHRIE OTHOIIEHU S, COCTABAAIOIIMe ee npeaMer. [las Toro,
4TOGRI BO3IeiiCTBME Ha IIpeMeT PeryJIupoBaHusa 66110 3 deKkTHB-
HBEIM, XOJKHEI OBITH MCIIOJIL30BAHEI CDEACTBA, COOTBETCTBYIOIINE
TIPMPOJZie PEryIupyeMhbIX oTHomeHui. Kaskgas orpacas npasa uMe-
€T CBOif MeTOJ MPaBOBOI'0 PErYIUPOBAHHUS C IPUCYLIUMH TOJILKO MY
0COGEHHOCTAMHU.

Kakue 0co6eHHEOCTH IPUCYINU IPaKJaHCKO-IIPABOBOMY METOLY

peryJupoBaHusA?
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Eepnaa 0co0eHHOCTh CBA3aHAa C II0JIO’KEHHEM CYO'BEKTOB rpak-
KaHCKOT'O npang] 9KOHOMMYECKHI 060POT IPEAIIOIaraeT paBeHCTBO
€ro yYaCTHMKOB, HEBO3MOYKHOCTb /I OHOTO U3 HUX AMKTOBATH CBOIO
BOJIIO ADYTOMY; TAKO€ PABEHCTBO CJIYKHUT HEOOXOZUMEBIM YCIOBHEM
OCHOBHOI'O OTHOIIEHMSA 3KOHOMU1€CKOro oGopora — obmena./Iloaro-
My XapaKTepHOH YepToi MeToa rpaskxaHCKO-IIPABOBOrO pery-
JMPOBaHMA ABJAETCHA PABEHCTBO CTOPOH PEryJMPYyeMOro rpasx-
JAaHCKHM IIPABOM OTHOHIEHMA. 3TO He 03HA4aeT, UTO CTOPOHLI KOH-
KDPeTHOro OTHOMLIEHUs HaJleJeHbl PaBHHIMU npaBaMu. Hanporus,
OXHOM CTOPOHE MOTYT IPHUHALIEKATh TOJAbKO IPaBa, a Apyras Mo-
Ker GHITL HajeJIeHa TOJBbKO 063aHHOCTAMH (HanpuMep, KOTOBOP
3aitma). [loxg paBeHCTBOM B JaHHOM CJIyyae IOHUMAETCS OTCYTCTBHE
OpraHM3amMOHHO-BJIACTHOH 3aBHCHMOCTH CTOPOH I'DaKJaHCKOTO ITpa-
BOOTHOILIEHHUA APYT OT APYTa, T.€. IOJHOCTHIO OTCYTCTBYIOT IPU3HA-
KH ITyGJIHYHOro Mpaga.

/€ Cnenylomaa 0c0o0eHHOCTh MeTOa IPaBOBOrO PEry/IMPOBAHMUSA 3aK-
Jnoqae'rca B aBTOHOMMH BOJIM MX YYaCTHMKOB, O3HAYAIOIIE BO3MOXK-
HOCTb CAMOCTOSITEJILHO ¥ CBOGOAHO IPOSIBIATEL ¥ GOPMUPOBATE CBOIO
Bomo:.\Tarcaa BO3MOXXHOCTh 006yclI0BJIeHa HaTMYHeM 60JIBLIIOro KO-
JINYECTBA UCIIOBUTHBHEIX HODM, JAIOIIMX BO3MOXXHOCTb U3MEHSATh
TIpaBHJIA JAaHHLIX HOpM. CTOpOHAM IpeoCTaBJIEHO IPABO ONIPEfeNIATh
XapaKTep B3aXMOOTHOIIEHHIT MeXXy HUMH IIOJIHOCTBIO HJIM B OIIpe-
JeJIEHHOM YacTH 110 CBoeMy ycMoTpeHH0. OHM MMelT TaKXKe BO3-
MQ}KHOCTL BhIOOpA MeX Iy HeCKOJIbKMMM BADHAHTAMU ITOBEJeHUA.

\Tpen.a 0COGEHHOCTb COCTOUT B TOM, UTO 3aLIHUTA HAPYIIEHHBIX
rpakJaHCKHX IIPaB, eCJIM OHU KOGPOBOJIBLHO HE BOCCTAHABINBAIOTCA
IPYTOii CTOPOHOIA, OCYILIECTBISETCA B OCHOBHOM B Cyie6HOM Nopsa -
Ke OyTeM ofpallieH’sI IoTePIIeBIIEro ¢ HCKOM B CYARI ob1eii opuc-
IUKIOUHM, apOHTpasKHEIe UK TPeTeHCKHe CyAbl, HO MOTYT TaK Ke
3aIUMINATHCA METOAOM CAMO3AIIMTHI.

YerBepToii 0c06€6HHOCTHIO ABJIAETCA TO, YTO OTBETCTBEHHOCTH
3a HapyllleHHe rpakJaHCKHX IPaB HOCHT HMYIIeCTBeHHbIA XapakK-
Tep ¥ 3aKJII0YaeTca B 00s13aHHOCTH BO3MECTHTH IIPMYUHEHHEIe HapY-
IIeHHeM YORITKM WIK KOMIIEHCHPOBAaTh NPUYMHEHHEIN Bpex (Hampu-
Mep, KOMIIEHCAIIMSA MopaJbHOro Bpexa). Ilpu aroM Bo3zeiicTBie OKa-
3BIBaeTCA He CTOJILKO Ha JUMYHOCTD IIPABOHADYIINUTENS, CKOJIBKO Ha
€ro UMyIIIecTBeHHYIO chepy.

IIpu HapyimeHHH JUYHBIX HEHMYIIECTBEHHRIX ITPaB BO3HUKIIINE
HUMYIeCTBeHHBIEe YOBITKH TaK)Ke BO3MEIIAIOTCA B UMYIIeCTBEHHOMN

¢opme.
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7.2. NpuHUUNBbI rPpaXKAAHCKOro npasa

ITox npUHEIMIAMHM rpaKIaHCKOIo NIpaBa MIOHUMAIOTCA OCHOB-
HBEIE Hayuajla, XapaKTepu3yiolue CHCTEMY MPa’kJaHCKHUX IPaBOOT-
HOLIIEHU ¥ HMeIOlI[Me B CUJTY UX 3aKOHOZATEJILHOIO 3aKPerIeHus
00111e00s13aTeILHEIA XapaKTep.

Hanuyue NpMHOUIOB IO3BOJISAET IPABUILHO IOHUMATL CMEIC]
rpa’kZaHCKO-IPaBOBOTO PeryJIHpOBaHMUs, IPaBUJILHO NPUMEHATh U
TOJIKOBaTh KOHKPETHHIE HOPMEI ITpaBa. KpoMe aroro, Hamuyue MpuH-
IIUIIOB IIOMOT'aeT YCTPAHATH IIPO0EIEl B IPaKAaHCKOM IIpaBe U IIPH-
MEHATH [TPABOBhLIe HOPMEI ITO AHAJIOTHH.

ITpusnumsl, copepaxamuecs B 'paxaasckom kxogexce Pd:

1) IpUHIIKI IOPHANYECKOrO paBEHCTBA YYACTHMKOB I'PaskJaHCKO-TIpa-

BOBRIX OTHOIIEHWIA;

2) IpMHIUI HeAOIYCTUMOCTH BMENIATeILCTBA KOro-I60 B YacTHRIE

Aea;

3) mpHHIHKI cBOGOAEI JOIOBOPA;

4) NpUHIMI HEIIPHKOCHOBEHHOCTH COOCTBEHHOCTH;

5) npuHOUN GecnpenATCTBEHHOr0 OCYILIECTBIEHHA IPaXJaHCKHX
mpas;

6) MpUHIUN 3aITpeTa 3JI0yHOoTpeGIeHUs IIPABOM;

7) OpUHOMUI CAMOCTOATEILHOCTH M MHHIMATHBE! B NpHOGpeTeHnH,

OCYIIECTBJIEHMH U 3alllUTe MPaKTAHCKHUX IIpaB;

8) NpMHIMI BOCCTAHOBJIEHHSA IPaKJAHCKHX IIpaB M cyxeOHOM ux
3aIIMTHL.

PaccMorpuM 3T npuHNUNE Goee MoApoGHO.

1. IIpyEIUN IOpUANIECKOr0 PABEHCTBA YYaCTHHKOB I'PDaXKIaH-
CKO-ITPABOBBIX OTHOIIEHWIA COCTOMT B TOM, UTO OHM HE3aBHCHMEI APYT'
OT APYTa B MMYIIECTBEHHOM OTHOIIIEHUH ¥ He HMelOT afMHHHCTpa-
THBHO-BJIACTHOM ITOMYMHEHHOCTH IT0 OTHOIIIEHHUIO APYT K APYTY AaKe
B TeX CJIy4yasX, KOrZa OAHUM M3 YYACTHHKOB ABJfeTCA IIyOIMdHOe
ofpa3oBaHKe (HampuMep, rocy1apCTBeHHOE ITPeAIPUATHE M rocy-
JapCTBeHHLI OpraH).

2. IIpMBOMI HeXOITYCTHMOCTH BMeIIaTeIbCTBA KOI'0-IH00 B Ya-
CTHEIE /IeJIa COCTOUT B IIpaBe Ka)kJoro Ha HeIIPHKOCHOBEHHOCTE 4ac-
THOM >KHU3HHU, IUYHON U CeMeHHOMH TaiHBI, 3alIUTy CBOEH YeCTH U
IoOpOro UMeHH, YTO IIPSIMO YKa3kiBaeTcd B cT. 23 KoncTuryunu PO
Kak B 6a30BOM 3aKOHe, HMEIOIIIEM IIPSAMOe NeHCTBHe Ha BCeit TeppH-
Topuu PPD.

ITonoxerus cr. 23 KoHCTUTYI MU KOHKPEeTH3UPOoBaHH B 1. 8 'K
P®, nocesAmeHHO# HeMaTepHAILHEIM 61araM 1 ux 3aigure. Jeit-
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CTBHe YKa3aHHOI'0 IPHHIMIA PaCIPOCTPAHAETCA IpEekJe BCero Ha
rocyfapcTBeHHbEIe U MyHHUIMIIAJIbHEIE OPraHbl, KOTOPhIe MOTYT BMe-
IOMBaTHCA B YACTHHIE JeJIa TOABKO B CIyYadaX, IPSAMO IPeayCMOT-
PEHHBIX 3aKOHOM. -

3. IlpuEIMI cBOGOABI ZOrOBOPA 3aK/II0YAETCA B TOM, YTO YYAaCT-
HUKH IPAXKAAHCKUX IPABOOTHOLIEHHI CAMOCTOATEILHO PENIAOT BOII-
pocC 0 TOM, ECTYIIATh JIM UM B 3TH OTHOLIEHMS, C K€M M Ha KaKuX
ycnoBusax. IIpuHyskaeHne K 3aKJIIOYEHHIO ZOI0BOPA He JOIIyCcKaeT-
cfl, 32 MCKJTIOUeHHEM CIy4aeB, KOra o6A3aHHOCTh 3aKTI0UUTE O~
roBop npexycMorpeHa 'paxganckuM xoxekcoM PP, apyrum 3axo-
HOM 1160 J06POBOILHO MPHUHUMAaETCA Ha cefs B 00s13aTenbCcTBe (Ha-
OpuMep, B IpeABapUTENbHOM goroBope — cT. 429 'K P®). 3ror
TIPUHIUI BEIPAYKaeTcA TAKKe B TOM, YTO, BCTYIIaA B rPaXKJaHCKHe
IIPaBOOTHOLIEHU A, MX YYACTHHUKM MOT'YT 3aKJIIOYATh AOMOBOPHI KaK
npexycMorpeRHble K PD, Tak ¥ He IpeXyCMOTPEHHEIE UM, OZHAKO
He NIPOTHBOpeYaImue o0IIMM HavyasiaM rpakJaHCKOro 3aKOHOAATe b-
crBa. Bo3aM0KHO U 3aKJII0UeHNe JOMOBOPOB, COCTOALIIMX U3 3JIeMeH-
TOB Pa3JIMYHKIX JOTOBOPOB, & TaKIKe 3aKJI0YeHHEe MeXIYHaPOAHBIX
JOTOBOPOB.

4. IIpyAEIMI HEMPHKOCHOBEHHOCTH COOCTBEHHOCTH I'/IACHT, YTO
B COOTBETCTBHH C HUM HUKTO He MOJKeT ORITh JIUIIIEH CBOEro MMYIIe-
CTBa MHaYe KaK 0 PEIIeHHIO cymﬂ IIpuHyAuTEILHOE U3BATHE COO-
CTBEHHOCTH B IMyOJIMYHBIX HHTEPecax (HampuMep, AJIA FroCcyAapCTBeH-
HEIX HYJKJ) HOITYCKAEeTCA TOJbKO B CIy4YasiX, IPAMO OpeLyCMOTPeH-
HBIX 3aKOHOM, ¥ C IpeABaPUTEJbHOI PAaBHOIEHHOM KOMIIeHCAIlHelH.
Beaso3Me3gHOe H3BATHE UMYIIECTBA ¥ COOCTBEHHMKA BO3MOXKHO
TOJILKO II0 PELIeHHIO CYyia B BUJe CAHKIIHM 3a COBEPIIEHHE IIPeCTyII-
JIGHHSA WJIH MHOIO IIpaBoHapylIeHus (Konpuckanusa — cr. 243 TK
P®). AKTH rocyJapCTBEHHBIX OPraHoOB M OPraHOB MECTHOI'O CaMo-
yIpaBJIeHH A, IPeKpaljaolnue NIpaBo COGCTBEHHOCTH, MOT'YT GBITH
062KaJI0BaHKI B CyeOHOM NopAIKe.

5. IIpumun GecmpenaTCTBEHHOrO OCYIIeCTBIEHHA IrPaxkaH-
CKHMX NpaB 3aKJIYaeTcad B TOM, YTO Ka’KAHIH HMMeeT IpaBo Ha
cBoOOLHOE HCIIOJIb30BaHMe CBOMX CIIOCOOHOCTEH M MMyllecTBa AJIA
npennpﬁnnmarenbcxoﬁ M HHOM, He 3anpeImeHHOi 3aKOHOM 9KOHO-
MuYecKoit gesareabHocTH (4. 1 cr. 34 Koneruryuuu P®). OH KOHK-
perusupyercsa Tak:ke B u. 3 cr. 1 'K, B xoropom rosopurcs,
YTO TOBapHI, YCJIyrud ¥ GHHAHCOBLIE CPEACTBA CBOGOKHO IIepeMelia-
10TCA 0 Bceit Tepputopuu Poccmiickoit esepanuu, a TakKe B



192 TAasa 7 ¢ Ipaxganckoe npaso

cr. 9 'K PD, B KOTOPOIi TOBOPUTCSH, UTO IPasKJaHe ¥ IOPUAIMIECKHe
JINIA 10 CBOEMY YCMOTPEHHIO OCYILEeCTBJISAIOT IPHHAAIEKAIINE UM
rpa)kaaHCKHe IIpaBa, IPHYEeM OTKAa3 OT 3THX OpaB He BjedYeT, II0
ofleMy IpaBrIIy, IPeKpAIeHus 3THX npaB. B cayuasx, npexyc-
MOTPEHHBIX 3aKOHOZATEILCTBOM, OCYIIECTBJIEHUE IPAXKJAHCKHUX IIPaB
MoeT GLITE OrPaHUYEHO.

6. IIpuEnMO 3anpera 3J0ynoTpe6IeEna NpaBoOM YKa3kIBaeT
HA TO, YTO He JonyckKaercsd GesrpaHMYHaA cBo00ZA B UCIO0JIbL30Ba-
HHUH YYACTHHKAMH I'DaKTaHCKHX IPABOOTHOLIEHHUH MMEIOILIUXCHA
Y HUX npaiaﬁC'r. 10 'K P® ycTaHaBIHMBaeT 3ampeT Ha 3J10yrnoTpes-
JIeHHe IPaBOM MJIM HeHaJJeKalllee ocyllecTBJeHHe npasa. Hego-
MMYyCTUMHI AeiiCTBUA, HAIIpaBJIeHHEIE Ha OCYIeCTBJIeHHe [IpaB C HC-
KJIIOUMTENLHOM 11eJIbI0 IPUYNHEHNUS Bpefa APYroMy YYaCTHHKY Ipa-
BOOTHOIIIEHUIA.

7. IIpHEIMI CAaMOCTOATEJIbHOCTH M MEMIITMATHBEI B IpHoGpe-
TeHMH, OCYIIEeCTBJIeHHH M 3aIUTe IPaxKIaHCKUX IIPaB 03HaYaeT
BO3MOKHOCTb YYACTHMKOB PEI'yJIMPYyEeMBIX OTHOIIEHUIA CAMOCTOSITEb-
HO, B COOTBETCTBMH CO CBOMMM MHTEDPeCaMM BHIGHpPATH BAPMAHTHI
MOBeJeHUs, T.€. BCTYNaTh WM He BCTYNIaTh B IPABOOTHOILIEHM A, IIpe-
PBaTh MX, 3allIUIOATD B CYAe UJIH HeT.

IIpurueM 3TOT OTKA3 He BeleT K MPeKpallleHuIo paBa Ha 3TH Jeii-
crBus (cr. 9 TK PD).

8. IIpuHEIpM BOCCTaHOBJIEHMA HAPYIIEHHBIX IPAaKIAHCKUX NPaB
M cyxeGHOM 3aIMMTHI OT HapyIIe Ui 03HAaYaeT, ¢ OXHOM! CTOPOHEI,
HaJIMYMe CTPOroi MMYIIIeCTBEHHOM OTBETCTBEHHOCTH CYO'HEKTOB I'pak-
JaHCKOro ITpaBa TP HapyIlleEUM IPHHATHIX Ha ce6st 00A3aTe/ILCTB,
a ¢ JpyToit CTOPOHKE! — BO3MOKHOCTB 3alIMIIATh I'PAsKAaHCKHe ITpa-
Ba B CyZie, B TOM YHCJIe OCIApPHUBATEL B apOUTDPAXKHOM CYZAe aKTHI I'oCy-
JapCTBEHHBIX OPraHOB MJIM OPraHOB MECTHOT'O CAMOYIIpaBJIeHHs, He-
3aKOHHO OIPaHHYMBAIOINNE NIPaBa YYACTHUKOB MMYIIECTBEHHOI'O
obopora (ct. 13 'K PD).

7.3. UCTOYHMKM rpaXKpaHCKoOro npasa.
O¢uumanbHoe onybnuxkoBaHue
rpaXKfAaHCKO-NPaBoOBbIX aKTOB

@OopMEI BRIPaKeHHA IPa’kJaHCKO-IIPABOBEIX HOPM, MMEIOMIUX
o61e06a3aTeILHBII XapaKTep, KOTOPhIe B COBOKYIIHOCTH 06pa3y-
IOT rpakJaHCKoe IIPaBo, Ha3LIBAIOT MCTOUHHKAMM IPa’KAaHCKOro
npasa.
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HcTOYHMKH rpa’kIaHCKOro IIpaBa AeJATCA Ha IPABOBEIE aKTHL M

3akoHogzaTeabcTBO Poccuiickoit Pemepanuu BKJIOUYaET B ceba
IIPaBOBHIE AKThHI OPraHOB 3aKOHOAATEILHOM M UCIIOJHUTEILHOM BJIAC-
TH, OCHOBBIBAIOIMMeECA Ha MCXOXHREIX HaYaJaX POCCHICKOro npasa,
3akpenjeHHHX B KoHcTuTynuu PP u oTpakaoMX NPUHIIKIE
PHIHOYHOIf 9KOHOMHKH, ¥ HOPMax MeXTYHAPOAHOrO paBa.

Korcrutynusa P® obnagaer Bricmied IOPHAMYECKOM CHJIOM IO
CPaBHEHMIO C IPYTHMMH [IPaBOBLIMU aKTaMu. B Helf cogeprkaTca oc-
HOBOIIOJIararonye s rpaskAaHCKO-IIPABOBOTO PeryJIMPOBaHUA HOP-
MBl. 3TO — HOPMBEI, ONIpefeaAoInre GOPMEI H COLep/KaHMUe IpaBa
CcOGCTBEHHOCTH, TApaMeTPh! IPaBOCIOCOOHOCTH, IPABO IpaskAaHUHA
Ha 3aHATHe NPeAIPHHIMATENbCKOM NeATEeJIbHOCTHIO U T.A.

KonrcTHTynus — 6a30Bhlif 3aKOH rocyapcTsa, X Ha ee IPUHOHU-
Imax IIOCTPOEHO BCe TeKylllee 3aKOHOAATeJILCTBO. B COOTBETCTBHH C
n. «o» cT. 71 Korcrurynuu PO rpaykganckoe 3aKOHOAATEIBCTBO —
NpeAMeT UCKJIIOYUTEIbHOro BegeHuA denepanbHoi Biaactu. Ocoboe
MECTO B CHCTeMe MPaKAaHCKOro 3aKOHOJATeILCTBA 3aHuMaeT 'pax-
maHCKHit koxekc P®, npurATHI! sHBape 1995 r.

OH uMeeT BHICIIYIO IOPMANYECKYIO CHJIY CPEAH APYTHX I'DaX-
JaHCKMX 3aKOHOB, ¥ COep Kalliecs B HUX HOPDMEI He JOJKHEL eMy
NIPOTHBOPEYHUTh. [IpMHATE 1 BBeIeHH! B IeHiCTBHE YaCTH IepBast 1
BTOpas HoBoro I'paskaanckoro kogekca P®. Ioka nmpogoynkalor neii-
cTBoBaTh HOPMH pasfenoB IV—VIII 'K PCOCP 1964 r., koropsie
TIPUMEHAIOTCA MTOCTOJIBKY, ITOCKOJIBKY He MPOTUBOpeYaT YacTAM mep-
Boit u BTOpOit 'K PD.

IIpunarue HOBoro Kozekca He IOBJIEKJIO OTMEHEI DaHee IPHHSI-
THIX 3aKOHOB P®d, peryJupyromnux rpaxx 1aHCKo-IIpaBoBhLIe OTHOIIIe-
Hus. OfHAKO KaK paHee MPHUHATHIe 3aKOHKI, TaK U (egeparbHEIe
3aKOHKI, IPUHSATHIE [T0CJIe BCTYIUIEHUSA B CUJITy HoBoro I'paskaaHcKo-
ro xogexca Pd, peiicTByloT, eciu He npoTuBopedaT 'K PD.

3T0 chesiaHo, YTOOBI 06eCIIeYHTh IpeeMCTBEHHOCTD rpaKJaHCKO-
ro 1IpaBa U He JOIYCTHUTH Xa0ca B 9KOHOMHKE.

CoxpaHnu JOpUIUYECKYIO CIIY OTAeIbHEIe npaBoBule akThl CCCP.
HeitcTBYIOT OHH, €C/IX He OLLTH OTMeHEeHK! KaKUM-JI160 HOpMaTHUB-
HBIM AaKTOM M He IIPDOTHMBOpPEYAT 3aKOHOZATeJbCTBY Poccuitickoit
Pegepanumn.

HopMBI rpaxJaHCKOro paBa COAepKaTCA U B TaAK Ha3BIBAEMAEIX
MOA3aKOHHAIX aKTax — ykasax IIpesugenta PP (u. 3 ct. 3 'K PD),

7. 3ax. 418



194 TAasa 7 ¢ Ipaxganckoe npaso

nocraHoBJeHuaX Ilpasurenscrea PP, akTax MUHHUCTEPCTB ¥ MHEIX
(eepaTbHBIX OPraHOB HCIOJIHUTENLHOI BiacTH (1. 4, 7 ct. 3 TKP®D).

Koucrurynusa P® (cr. 80—90) npenocraBaser Ilpesugenry PO
NpaBo U3XaHMA YKAa30B 10 JIOOLIM BOIIPOCaM, He YPEryJIMPOBAaHHRIM
3aKOHOM, 3a MCKJIIOYEeHHEM TeX CIyd4aeB, KOraa HOPMEI MOTYT GRITH
YPeryJupoBaHkEl TOJbKO 3aKOHOM.

IIpaBureascrso PP BripaBe NPUHUMATD [IOCTAHOBJEHUSA, COAED-
JKaIrqre HOPMEI I'PaKXaHCKOro IpaBa, KOTOPHIE He JOJKHEI IIPDOTH-
BopeunTsh KoHcTuTymuu P®, demepasbHBIM 3aKOHAM M yKa3aM
IIpesugenta PP. B npoTHBHOM ciIy4yae TaKoe MOCTaHOBJIEHHE MO-
KeT GEITh oTMeHeHo IIpeaunenTom PD.

B coorsercTBuu ¢ Koncrurynueit PO (cr. 15) u TK P® (cr. 7)
of1enpu3HaHARIe MPUHITUAIIE ¥ HOPMBI MeXKTYHAPOJHOrO paBa BXO-
AT COCTABHOM 4acThIiO B IPaBoOBYIo cucteMy Poccuiickoit Pegepa-
uuu. OgHM MeXKIyHapPOAHEIe JOMOBOPHI, YUACTHHKOM KOTODHIX AB-
asaerca Poccuitickas dexepanus, MOryT IPpUMEHATHLCA K COOTBET-
CTBYIOIIMM I'DAXKNAHCKO-IIPABOBHLIM OTHOLIIEHUSM HEIIOCPEACTBEHHO,
TOrZA KAaK AJs NPHMEHEeHHUs APYTUX MeXKAYHAapPOLHEIX AOTOBOPOB
TpebyeTca U3ZaHNe BHYTPUIOCYAaPCTBEHHOIO aKTa — MMILJIEMeH-
Tanusa. MexxayHapoAHEIM gorosopaM Poccuiickoit ®Pepepaiuu nmpu-
ZIaHa GoJree BRICOKAs IOPUANYECKAS CHJIA II0 CDABHEHMIO C BHYTPEH-
HHMM 3aKOHOZaTeNbCcTBOM. Kak ciexyer u3 4. 4 cr. 15 Koncrurymuu
P® un. 2 cr. 7TK, ecsmm MesxaQyHapPOAHEIM JoroBopoM Poccuiickoit
defepally YCTAHOBJIEHRI HHEIE IIDABUJIA, YUEM Te, KOTOPHIE IIpeayc-
MOTpPEHHI IpaKAaHCKUM 3aKoHogaTeascTBoM Pocemiickoit Pegepa-
KK, TIPHMEHAIOTCA PaBUJIa MEXKIYHAPOLHOrO JOTOBODA.

HcTOYHMKOM I'PaXKJaHCKOTO IIpaBa ABJISETCA TaKxKe obbryaii. ITox
00pI9aeM TOHNMAIOTCA IIpaBUJIa, CI0KUBIIKMECS B De3yabTaTe AJIH-
TeJILHOT'O IPAKTHYECKOI'0 IPUMEHEHHUA U ITOTYyYHBIINE IPU3HAHHE
rocyzapcTsa, OQHAKO He IIpefyCMOTPEHHBIE 3aKOHOAATENLCTBOM.
B cdepe npeanpuHEEMATENLCKOMR AeATEIBHOCTH OOLIYa He TOJbKO
CKJIaJLIBAIOTCS, HO ¥ mpuMeHstorcd. [Toaromy B cT. 5 'K PP roso-
puTtcs o6 obsryae gemosoro o6opora. Ilpu 3ToM He UMeeT 3HAYEHHS,
3a(MKCHUPOBAH JH 00BIYail B KAKOM-JTHOG0 JOKYMEHTe, XOTS TaKHe
JNOKYMEHTEHI B psfie CIYYaeB CYyIeCTBYIOT.

CyniecTBoBaHMe O0BIYAA MOAJIEKHUT JOKA3KIBAHUIO C IIOMOIILIO
3KCIIEPTOB, 3HAKOMEIX €O cepoii ero npuMeHeHus1. OTHOBPEMEHHO
HaJO0 AOKAa3aTh, YTO 3TOT 00LIYaif GBI H3BECTEeH M APYroii CTOPOHeE.
IIpuMeHsoTCA 2Ke 06bIIaK IPH HAIWYKHM IIpobejia B 3aKOHOAATE Ib-
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cTBe ¥ IIPH OTCYTCTBHM COOTBETCTBYIOMIETO COrJIAMIEHUS MEXKAY CTO-
pPOHAMHU.

PerysmpoBaHie OTHOMIEHU, BXOAAINUX B IpeAMeT rPpaKAaHCKO-
ro IpaBa, OCYIECTBIISETCHA AeHCTBYIOMUMHE I'PAXKAAHCKO-IPABOBKI-
MM HODMaTHBHBIMHM aKTaMH.

HopMaTuBHEIEe aKTHI, CoZepKallie HOPMEI I'PaXIAHCKOIO IIpaBa,
nofJiexar obs3aTeJIbHOMY obHOHaAILHOMY onyOnKoBaHu0. Takoe
ony6JKOBaHMeE BaXXHO U IJIs1 onpeZie/IeHUsI MOMEHTa BCTYILIEHU S
COOTBETCTBYIOIIEro aKTa B CHJY, M A O3HAKOMJIEHHUS C COmep-
JKaHHEM ero IIpaBHJI BCeMH YYaCTHHKAMH IIpaBooTHomeHuii. Kpo-
Me Toro, opuouUaabHOe OIyOJIMKOBaHME COAEDKUT U OPHIIMAIbHEIH
(0b111e00513aTEILHEIN, OGIIENPHHATEIN) TEKCT TAKOI0 aKTa, KOTOPEIM
M HaJJIEX)KUT PYKOBOACTBOBATLCA, TAK KaK B YCJIOBUAX COMHAIBLHO-
3KOHOMMYECKHX ITpeobpa3oBaHMii HeCTaOMJILHEIMI CTAHOBSTCA JajKe
3aKOHEI.

B coorBercTBuH ¢ 4. 1 cT. 105 KoncTutynuu PP ¢penepanbHEIE
3aKoHRI MprHMMaloTcsa l'ocymapersennoit ymoii. [loaToMy oHH cum-
TAIOTCA IPHUHATHIMHM C MOMEHTa MX OpHHATHA ['ocysapcTBeHHOM
IIyMoil B OKOHUATEJILHON peJaKnuK, a He ¢ MOMeHTa ogo0peHuA
CoseroMm Pegepanun uau nognucanus IIpesngenrom PP. B reve-
HHe 7 gHel nocie nognucaHusa 3akoHa [IpeauaerTom P® akT mox-
JIeKUT OPUIATEHOMY OMYOJIMKOBAHMIO B « PoccHiiCKOli raseTe» WM
B «Co6panun 3akoHozaTeabcTBa Poccuiickoit @epepanuu». ITo uc-
redeHuu 10 gHeil mociie AHA MepBO MyOJIHUKAIMK OJIHOTO TEKCTa
3aKOHA OH BCTYTAeT B CHJIY, €CJIM HHOM IOPAAOK He NPeAyCMOTPEH B
camoM 3akoHe. OpunuanbHOM cuuTaeTcss, TaKUM 06pa3oM, nepBas
yOTMKAaMUA OJHOIO TeKCTa 3aK0HA B « PoccHiicKoli razeTe» MM B
«Cobpanuu 3axkoHofaTenscTa Poceniickoii Pegepanum» .

B HeKOTOpPEIX 3aKOHAX NPSAMO YCTaHABJIHNBAETCS HHOM MOPAXOK
BCTYIJIEHHA UX B cury. OH MOXKeT GRITh CBA3aH ¢ HeO6X0AUMOCTHIO
HeMeZJIEHHOT'O BBeJIeHUs B IefiCTBHe HOBOT'O 3aKOHa, HO MOXKeT Ipef-
ycMarpuBaTh M GoJiee ITO3XHUI IO CPABHEHHUIO C OOIIENIPUHATHIM
CPOKOM, CBA3aHHHIA ¢ He0OXOAMMOCTHIO IOATOTOBKH YYaCTHHKOB
NIPaBOOTHOMNIEHHIT K IPHUMEHEeHHIO0 HOBOI'O 3aKoHa. IIpu npuHATHH
KoZieKca HJIM HHOro KPYIHOro 3aKOHAa, BHOCAIIEro 3HaYUTeJIbHEIE
HM3MEHEeHHA B 3aKOHOZATEIbLCTBO, HHOIAA MPUHNUMAETCS ClIemHalb-
HEIf 3aKOH O MMOPsIIKe BBEACHHUS B IeHCTBHE OCHOBHOI'O 3aKOHA ( «BBOA-
HHIA 3aKOH»). MeXAyHapoAHEIE KOTOBOPHI, B KOTODKIX Y4acTBY-
et Poccuiickas ®esepaius, o6LIYHO BBOAATCA B JeHCTBHE MyTeM

7
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NPUHATHA 3aKOHOB 00 uX paTuduranum (1 obuouaIbHO NYGIHKY-
IOTCS BMECTe C 9TUMH 3aKOHaMH).

HHkble mpaBoBHEIe aKTHI (IIPe3UeHTCKIE YKa3kl ¥ IPABUTEILCTBEH-
HBIE [IOCTAHOBJIEHHUA) TaKKe IOJIeIKAT 003aTeIbHOM obHIHaILHOM
ny6auKanuu (3a HCKJIIOUYEHHEeM aKTOB HJIM UX OTAEJbHBIX MOJIOXKe-
HHIi, COIepPKAIMUX CBeAeHU s, KOTOPhIE COCTABJIAIOT I'OCyXapCTBEH-
HYIO TaHHY HJIH HOCAT KOHDUAeHIHANbHEINA XapakTep) B « Poccuii-
CKoii razere» Wi B «Cobpanuu 3aKoHogareabeTBa Poceuiickoit de-
Jepanuu» B TeueHue 10 gHeil moclle MX HMOANMCAHUA. YKashl
IIpesugenta PP BCTYIAIOT B CHJIY B TedeHMe 7 AJHeH nocje JHA UX
nepBoro opUIHaAILHOrO OIyOJIMKOBaHMA OO0 CO AHSA UX ITOAIIMCA-
Hus. IlocranoBrerns denepansaoro Ilpasurenscrsa, 3aTparuBaio-
LIMe MpaBa, CBOGOAK! ¥ 063aHHOCTH I'pa’kJaH, BCTYIAIOT B CHJIY II0
HucTeyeHuUH 7 AHel mocJie JHA UX MepBOro oQHUIMAILHOrO OMyOJIHKO-
BaHHU#A, a HHEIEe — CO AHA MX moanucaHusa. OgHAKO KaK B YKa3ax,
TaK ¥ B IPABUTEJHLCTBEHHBIX OCTAHOBJIEHUAX MOYKET IPeXyCMaTpH-
BaThCA M MHOM NOPAMOK BCTYIJIEHUS UX B CHIIY.

OdunuaabHOMY OIMyOJIMKOBaHUIO He IOLJIEKAT TOJIBKO Te BeIoM-
CTBEeHHBIE aKTHI HJIH UX OTAeJbHEIEe NOJIOKEHUs, KOTOPHIE COAepaKaT
CBeJIeHH s, COCTaBIAIOLINE r'OCYJapCTBEHHYIO TAHY MJIM HMeIoLIHe
KoHQUAEeHOUAIBHEIA XapakTep. JIMmb mocje Takoro ony6ianKoBa-
HHUA OHM BCTYNAIOT B CHUJY. AKTHI, He IPOMIeALINEe IOCyapCTBEH-
HYIO PerucTpanmio Ju60 3aperucTpupoBaHHEIe, HO He OITyOJIMKOBaH-
Hble B YKa3aHHOM MOPAJAKE, He BJIEKYT IPABOBBIX MOCJIEACTBUI KaK
He BcTynuBmue B cuiry. Ha HuX TakiKe HeJIb3s1 CChLIATHCA MPH pas-
PellleHUM rPakJaHCKO-IIPABOBBIX CIIOPOB.

AKTEI rpa’kJaHCKOI0 3aKOHOAATEILCTBA OOBIYHO ITPEKPAIIIAl0T CBOE
JeicTBHe U TepAIOT IOPHAUYECKYIO CHIIy 160 B pe3yJbTare UX He-
MOCPEACTBEHHOM OTMEHBI BHOBb IPMHATHIMU aKTaMu, MO0 MpH Ha-
CTYILIEHHH IIPAMO YKa3aHHOI'0 B HUX 00CTOATENLCTBA (KaK IIPaBUJIO,
MIPUHATHSA HOBOT'O aKTa).

7.4. lecTBMe rPaXAAHCKOr0 3aKOHOAATENbLCTBA
BO BpPeMeHH, B NPOCTPAHCTBE U NO KPYry nuy

Ilox melicTBMEeM rpakJIaHCKOro 3aKOHOAATEJIbCTBA BO BpeMe-
HM IOHMMAaEeTCA olrpefieJIeHI e HaYaIbHOIO M KOHEYHOI'0 MOMEHTA Aei-
CTBHA IPABOBOIO aKTa, PEryJIHPYIOINEro rpaskJaHCKHe OTHOLLIEHHA.

I'parkpaHcko-nIpaBoBhEIe HODMATHBHEIE aKTHI, OyAy4YH dPerepanb-
HBEIMH, BCTYIIAIOT B CHJIY OXHOBPEMEHHO Ha BCei POCCHICKOI TeppH-
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ropuu. IIpn aToM mo o6meMy mpaBUJIy OHHM He HMelOoT o6paTHOI
CHJIBI ¥ IPMMEHSAIOTCA JIMIOIb K TeM OTHOIIEHUAM, KOTOPEIE BOSHHK-
JI¥ TIOCJIe BBeleHUA aKTa B AefictBue (1. 1 cr. 4 'K P®D).

IIpuganue 3aKoHY 06GPaTHOM CHJIEI MOKeT OBITH TOJIBKO B CJIyda-
AX, IPSIMO MPeAYCMOTPEHHKIX B 3aKOHE.

ITo o61meMy mpaBUITy, aKTHI FPAXKJAHCKOTI'O 3aKOHOAATEILCTBA He
UMeIOT 06paTHOM CHJIBI M IPUMEHAIOTCS K OTHOILIEHUAM, BO3HUK-
LIKM TIocJie BBeleHHUA UX B meicTsre. I[Ipuganue oOpaTHON CHIIEI
JOITyCTHMO TOJIBKO B CJIy4asixX, IPSAMO IPeAYCMOTPEHHEIX 3aKOHOM.

Paziuvaror gaThl IPMHATHA aKTa IPaXKJaHCKOr'0 3aKOHOAATe Ib-
cTBa, OMyOINKOBAHUA M BCTYIJIEHUA B cury. Tak, AaToit NpUHATHA
(eepabHOTO 3aKOHA CYUTAETCA AeHb MPUHATHS ero 'ocyxapcTeeH-
Hoi1 JIlyMoii B oKOHUaTeIbHOMH pegakuuu. PenepasbHble KOHCTHTY-
OUOHHEIEe 3aKOHKI 1 (egepabHBIE 3aKOHEI IIOAJIEKAT OPHUIIHAILHO-
My onry6JIMKOBaHHUIO B opHIuaIbHEIX ucTouHUKAaX («Poccuiickas
raszera» wm «CoOpaHue 3akoHOZaTeILCTBA Poccmiickoit Meneparuu»)
B TeueHue 7 aHel mocie ux noanucaHufA IIpesmgenrom P®. 3tu
3aKOHKI JOJKHBI BCTYNATh B CHJIY OAHOBPEMEHHO Ha BCei TeppHUTo-
pun P® no ucreuennu 10 gHeil nociie fHA oPUIHATBLHOrO ONyOIH-
KOBaHHA, €CJIH CAMHMH 3aKOHAMH He YCTAHOBJIEH HHOM IOPANOK HX
BCTYILJIEHUS B CHITY.

IloagzaxkonHEIe TpaBoBhIe aKTHI (YKa3wl [Ipesugenra PD u mocra-
HoBJieHusA [IpaBurenscrea PP) Takke moxaesxar obHIHaILHOMY
OIyGIUKOBAHMIO (B TeX JKe eYaTHLIX U3JaHuAX) B TedeHue 10 qHeit
nocje ux nmoanucaHus. OHK BCTYNAIOT B CHJIY B TeueHHe 7 HHelt
TIocJIe SHA IepBoro obHIMaIbFHOro Ory6MKOBaHU A 60 CO AHA MOA-
mucanus. Kak B ykasax, Tak U B IOCTAaHOBJIEHHSX MOJKeT OHITh Ipes-
YCMOTpDEH MHO NOPANOK UX BCTYILIEHUS B CHIIY.

JelicTBMe rpaxaaHCKOro 3aKOHOAATEJIHCTBA B IPOCTPAHCTBE
03Hayaer, 4To, o o6IIeMy MpaBUIIy, rPpakJaHCKO-IPaBOBHIE aKThI
PacmpoCTpaHAIOT CBOe AeicTBHe Ha TeppuTopuio Poccuiickoit Pe-
JAepanuu. OXHAKO OpraH, U34aBIIMIA TAKOH aKT, MOXKET OTPaHMYUTH
TepPPUTOPHIO ero feiicteuda. KpoMe Toro, 3aKoHOLATEILCTBO OXHOM
CTPaHEI MOYKeT MPUMEHATLCA HA TEPPUTODHUH APYroi (IIpu HaIu-
YU COOTBETCTBYIOLIErO II0JI0XKEHHS B JOrOBOPE).

Orpannyenye TepPUTOPHH AEHCTBUSA HOTYCKAeTCSa TOJILKO B CJIY-
Yasix, KOrjga 3To Heo6XoZUMO AJisA obecriedyeHuss 6e30IIacHOCTH, 3a-
IOUTHI JKU3HU U 3MOPOBbS JIOAEH, OXPAaHK! IPUPOALI ¥ KYJIbTYPHEIX
nensocreii (cr. 1 TK PP).
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IIpaBuIO 0 AEHCTBHM Irpa’kAaHCKOIO 3aKOHOZATEHLCTBA 110 KPYTY
JIMI 3aKJII0YAETCS B TOM, UTO AKTHI IPaKAaHCKOI0 3aKOHOJATeb-
CTBa PacpOCTPaHAIOTCA Ha BCEX JIUI, HAXOAALIUXCS Ha TEPPHUTO-
pHH, B Ipefeax KOTOPOi AeficTBYeT rpakAaHCKOe 3aKOHOZATE N b-
crBo. OgHAKO B CAMOM ITPaBOBOM aKTe MOYKET OBITH IIPSIMO MJIM KOC-
BeHHO YCTaHOBJIEH KDYT JIHI[, Ha KOTOphle He pacnpocTpaHAeTCA
JaHHEI npaBoBoi akKT (cT. 1 'K Pd).

7.5.10puguyeckue nuya
¥ UX OpraHu3ayMoHHO-NPaBoOBbIe HOPMbI

Knaccudpukanus :opugudecKUX JHUI MOXKeT ObITH IIpoBeieHa 1o
Pa3IMYHBEIM OCHOBAHUSIM.

B 3aBHCHMOCTH OT XapaKTepa AesATeJLHOCTH BCe IOpUAUYECKHE
JIMIa TOAPa3AeNAI0TCS Ha KOMMepUYecKHe U HeKOMMepYecKHe opra-
Husauuu. KoMmmMepueckuMyu ABISIOTCA OPraHU3aluy, IpecaexyIo-
1ye U3BJeYeHne NPpUOLLIN B Ka4eCTBe OCHOBHOM LieIH cBoel aesi-
TeJIbHOCTH, 8 HEKOMMEePYeCKMMM — He UMeIOII1e U3BJIeYeHU s ITpU-
OBLIH B KaUeCTBe TAKOM LeJIM U He paclipeaesiiolye MoJyYeHHYI0
npubsLIL MeXKAY yuacTHHKaMH (1. 1 ct. 50 'K P®D).

3akoH yCcTaHaBJIMBaeT HCIEPIBLIBAIOUINI ITepeYeHb OpraHu3aliu-
OHHO-NPaBOBRIX (OpPM, B KOTOPBEIX MOTYT CO3XaBaThCsI KOMMepYe-
CKHe OpraHHM3aIUy: [TOJHOe TOBapUIIECTBO, TOBAPHUIIECTBO Ha Bepe,
001IeCTBO C OTPAHUYEHHOMR OTBETCTBEHHOCTHIO, OOILECTBO C HOMOIHU-
TeJILHOM OTBETCTBEHHOCTHIO, AaKIIMOHEPHOE 00I1IeCTBO, [IPOM3BOACTBEH-
HBEIH KOOIepaTHB, roCyAapCTBeHHbIEe H MyHUIMITANBEHEIE YHUTAPHBIE
PeaIpUATHS.

IIpegycmorperunie 'K PP opraHnsanuoHHO-IpaBoBEIE GOPMEI
HEeKOMMepUYeCKUX OPraHu3aIuii, a MMEHHO: MOTPe6UTeIbCKHI KOO-
nepaTUB, O0LIECTBEHHBIE UJIH PEeJIMrMO3HEIE OpPraHu3anun (oobeu-
HeHHus1), PUHAHCUpPyeMEle COOCTBEeHHUKOM YUpeXKAeHu s, 6J1aroTBo-
pUTeJIbHBEIE U HHEIe POHIRI, ACCOLUAIMY M COI03BI KOMMEPUYECKUX
¥ (AJIM) HeKOMMePYeCKHUX OPraHU3alMii, He COCTaBIAIOT 3aKPHITO-
ro nepeynsi. Crenqalb,HEIME 3aKOHAMH YCTAHABIMBAIOTCA U TAKHE
¢opMEI HEKOMMeEpUYEeCKHUX OpraHu3anuii, KaKk, HapuMep, rocyaap-
CTBEHHBIE KOPIIOpanyy, HEKOMMepYeCcK1e IapTHepPCTBa, aBTOHOMHAS
HeKOMMepYecKasi OpraHu3alus U Jpyrue.

O6uIuM IPpU3HAKOM AJSA BCeX XO3ANWCTBEHHBIX TOBApMIIECTB U
06111ecTB ABJIAETCA pasfejieHre UX YCTaBHOro (CKJIaJOYHOr0) Kamu-
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Taja Ha KOJIH (BKJIAAKI) yupexuresei (yuacTuukos). UmMmymiecTso,
co3aHHOE 3a CYeT BKJALO0B yupeAuTeNeil (YIACTHHKOB), a TaKxKe
IpOU3BeAEeHHOE U IIPHOGPeTeHHOe X03siCTBEHHEIM TOBapUIIECTBOM
HJIH OOIIIeCTBOM B IIPOLIECCE €r0 AeSATeILHOCTH, IPUHALJIEKUT eMy
Ha npaBe cobecrBeHHOCTH (1. 1 cT. 66 'K P®). Camu yupeaurenu B
OTHOLIIEHMH YKa3aHHOTO UMYINEeCTBa UMEIOT JMIIL 06A3aTeILCTBEH -
HEIE, a He BelllHhIE [TpaBa.

OCHOBHOE OTJIMYHE XO03AWCTBEHHBIX TOBAPHILECTB OT X035 CTBEeH-
HEIX OOILECTB 3aKJIIOYAETCS B TOM, YTO TOBAPMIIIECTBA PACCMATPHUBA-
IOTCA KaK 00beIMHEeHU A JINII, a o0IIecTBa — Kak o0'be fUHEeHU ST Ka-
nuTaioB. [[pyrumu cioBaMHu, MIOMUMO BHECEHH S BKJIaga TOBaPHMII]
JOJKEeH JIMYHO YYaCTBOBATh B AeJIaX TOBaPHILIECTBA.

B mosmoM ToBapumecTBe ero y4aCTHUKH (IIOJHBIE TOBAPHIIH) B
COOTBETCTBMH C 3aKJIOYEHHEIM MEXKIY HUMH JOrOBOPOM 3aHHUMAIOT-
¢s1 MpeIIPHHUMATEILCKOM AeATeILHOCTRIO OT HMEHH TOBapHIIECTBa
M HEeCYT OTBETCTBEHHOCTH I10 ero o6s3aTeIbCTBAM IIPUHAAIEKAIIIM
MM UMYIIECTBOM.

Ilo cpaBHEHMIO ¢ OCTAILHBEIMM OPraHU3aMOHHO-IIPABOBLIMU (op-
MaMH{ IOPHAMYECKHUX JIKIL [I0JHOe TOBapHUINEeCTBO XapaKTepH3yeTcs
MaKCHMAJILHOM CTeleHbI0 OTBeTCTBEHHOCTH YUYaCTHUKOB IT0 00:3a-
TeanscTBaM ToBapuirectBa. Cormacuo . 1 cr. 75 I'K P®, yyacTHHKH
MOJIHOT'O TOBAPHIIECTBA COIMAAPHO HECYT CYOCUANAaPHYIO OTBETCTBEH-
HOCTb 110 005A3aTeJILCTBAMH TOBapMINECTBA.

B ToBapumecTBe Ha Bepe (KOMMaHIUTHOM TOBAPHILIECTBE) Ha-
PALY C NOJHEIMHU TOBAPHIAMHU HMEETCA OAUH WJIM HECKOJBKO ydac-
THHUKOB-BKJIAZUYMKOB (KOMMaHIUTUCTOB), KOTOPhIe HECYT PUCK YOBIT-
KOB, CBSI3aHHBIX C AeATEJILHOCTHIO TOBAPHIIIECTBA, TOJILKO B IIpeae-
JlaX CyMM BHECEHHHIX MMM BKJAZOB M He IPUHUMAIOT YYaCTUSA B
OCYILIIeCTBJIEHMH TOBapPHILECTBOM IIPeANPHHUMATENbCKOM AesaTeNb-
HocTH (11. 1 cr. 82 I'K P®). OcHOBHOe IpaBo BKJIAMIHNKA — IIOIyYaTh
4aCTh NPUOLLIN TOBapUIECTBA, IPUYHUTAIOLIYIOCS Ha ero J0JIO B
CKJIQJOYHOM KamuTase.

VyacTHMKaMH NOJHEIX TOBAPHIIIECTB U MOJHEIMU TOBapHIIIAMH B
TOBAPMIIECTBAX HA BEPe MOTYT OLITH TOJIBKO MHANBHAYAIbHEIE IPeN-
NPUHUMATEJH U (MJIKM) KOMMepYecKHe opraHusauuu. Mex gy aTu-
MH Cy6'EEeKTaMH U 3aKJIIOYAeTCs yYPeAUTeIbHRIA JOrOBOD, ABJISIO-
IIMIACA eMHCTBeHHLIM YUYPeAUTEIbHRIM JOKYMEHTOM TOBapHILIECTBA.

Hawu6oJee pacrpocTpaHEeHHOH OpraEN3alIOHHO-IIPDaBOBO opMoi
X03AHCTBEHHBIX OOIIECTB ABJISAETCHA 00IIECTBO C OrpaHHYeHHOMH
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otBeTcTBeHHOCTHI0 (000), KOTOpOE XapaKTepHU3yeTCs TeM, UTO ero
YYaCTHHUKH He OTBEYAaloT I10 ero 06s13aTeIbCTBAM H HECYT PUCK YORIT-
KOB, CBA3aHHHIX C AeATeJbHOCTHIO 0011[eCTBa, B IpeJeJax CTOHMO-
CTHU BHeCEHHBIX UMUK BKJIaxoB (. 1 cr. 87 'K P®). ITockonbky
yuacTHUKH Q0O He 06:A3aHKI JAYHO YYACTBOBAThH B A€ATEJIbHOCTH
ofmecTBa, 3TH GYHKIMK BO3JIOKEeHK! Ha OPraHnl YIPaBJeHHUsI, CO-
CTaB ¥ KOMIIETeHIHMH KOTOPHIX OIpeessIIoTCA YCTaBOM oblecTsa.
BropsiM yupeauTenbHHM gokyMmeEToM 000 ABAsAETCA yUpeaUTeIb-
HBIA JOTOBOP.

Kax mpaBmio, CTpyKTypa yIIpaBJIeHHA B 00IIeCTBaX C OrpaHUJYeH-
HOIf OTBETCTBEHHOCTHIO SIBJIAETCA ABYX3BEHHOM, BKJIIOUYAOIIei 00-
Iee cobpaHKe YYaCTHUKOB KaK BRICIIMIA OpraH ynpasieHus obIe-
CTBOM M €ZWHOJWYHBINA UCITOJIHUTEILHEINA OpraH (reHepaiabHbIH a1-
pexTop u Ap.). JokyMeHTaMM 00II[eCTBA MOKET OBITH IIPEAYCMOTPEHO
co3gaHue NOIMOJHHUTEIHHO COBETa JUPEKTOPOB (HabrogaTe IbHOro
COBeTa) ¥ KOJIJIErHAJIbHOr0 MCIIOJIHUTEILHOI0 OpraHa (mpaBJjeHue,
JUpeKUMA U Ap.). leTalbHO BOIIPOCK! YIIpaBIeHUA B JAHHEIX ofIIe-
crBax perjameHTHpYyIoTca ®3 ot 08.02.1998 «06 obmiecTBax ¢ or-
PaHUYEHHOI OTBETCTBEHHOCTBIO .

Vuactauk 00O BrpaBe mpoAaTh MM HHEIM 06pa3oM YCTYIIUTE
CBOIO ZOJII0 B YCTABHOM KamuTaJe o6IecTBa ApyruM YUaCTHUKAM
obiiecTBa, a TaKkKe, €CJIH HHOE He IpeLyCMOTPEHO YCTaBoOM obIe-
CTBa, — U TpeThbUM JmuaM. IIpu aToM yyacTHUKH 0f1IecTBa MOJIL3Y-
I0TCS IPEUMYIIeCTBeHHLIM PABOM MTOKYIIKH JOJM YYaCTHHUKA IIPO-
MOPOUOHAJIILHO Pa3MepaM cBoMX HoJjreif. [laHHEIM mpaBoM HeoOxo-
MO BOCIIOJIb30BATHCA B TeYEHHE OQHOTO MeCALla CO JHA U3BELLeHU ,
B IPOTHUBHOM CJIy4Yae J0JIsT MOXKeT ObITh OTUY>KAeHA TPEeTheMY JIUIY.

Vyacrauk 000 Brpase B J11060€e BpeMsi BEIATH U3 00LIIeCTBa He3a-
BHCHMO OT COTJIACHA APYTHX ero y4acTHUKOB. IIpu aToM eMy moJnk-
Ha OBITH BEIIUIaYeHA CTOMMOCTDb YaCTH HMYII[ECTBa, COOTBETCTBYIO-
1Ieif ero oJie B yCTABHOM KAIUTaJe.

OTanune o6ImecTBa ¢ JONOJHHTEIbHOM OTBETCTBEHHOCTHIO OT
000 zakmoyaeTcsa B TOM, YTO €r0 YYaCTHUKH COJHUAAPHO HECYT CyD-
CHAUAPHYIO OTBETCTBEHHOCTb II0 ero o6s13aTeIbCTBAM CBOMM HMY-
1IeCTBOM B OAMHAKOBOM JJIsT BCeX KPATHOM pa3dMepe K CTOMMOCTH
uXx BKJIajgoB (1. 1 ct. 95 TK P®).

Hawu6osee cinoxxHO# GopMoit 06beAUHEHNA KPYITHRIX KallUTaIOB
ABsgeTcA akuuoHepHOe 06mecTBo (AO). ITosoxxenus I'K PP, muuis
B caMOM 001L(eM BH/e PeryJIHPYIOIIEro MPaBoOBOM CTATyC aKI[HOHEep-
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HBIX 06IIIecTB, mOTy4YuaH passuTHe B @3 or 26.12.1995 r. «06 ax-
IUOHEPHHIX o6ImecTBax» (C u3MeHeHuAMU, 6HeceHHbimu D3 om
07.08.2001 z.). C ToYKHU 3peHUs XapaKTepa OTBETCTBEHHOCTH y4acT-
HUKOB 00111ecTBa 1o ero oossareserBaM AO cxomao ¢ 000, MOCKOIBKY
aKIMOHEPH! He OTBEYAalOT 10 06513aTe/ILCTBaM O6IIIeCTBa U HECYT PHUCK
yOBITKOB B ITpeJesIax CTOMMOCTH IIPHHAAJIeIKAIMUX UM aknuii. Equs-
CTBEHHEIM YYPEeIUTEIbHBIM JOKYMEHTOM aKI[MOHEePHOr'o o6IIecTBa
ABJISIETCSA €ro yCTaB.

AxuuoHepHEIe 00mIecTBa OBIBAIOT ABYX BHAOB: OTKDLITHIE U 3aK-
PLITHIE.

B oTkpsrToM aknuorepEoM ofmectBe (OAO) yyacTHUKHE MOryT
OTUYXAATh IPUHAAJIe)KAal[Me MM aKnuu 6e3 corsiacusi APyrux
axknuoHepoB. Tonbko Takoe AO BrpaBe MPOBOAUTEL OTKPHITYIO MO~
NMHUCKY Ha BRIMYCKaeMEle UM aKIUK U UX CBOGOIHYIO IPOAAKY.

Axnuu 3aKphITOro aKkiuonepaoro oomecrsa (3A0) pacupeze-
JIAIOTCS TOJILKO CPeaU ero yupeAuTeseil Uiau HHOTO 3apaHee oIpe-
IesleHHOro Kpyra jun. Axuuorepsl 3A0 MoryT 6e3 corsnacus gpy-
T'HX aKIMOHEpOB NMPOAATh MpMHALIeKale UM akuuu. OfHAaKO aK-
LIMOHEPHI HUMEIOT MPeHMYIIIeCTBeHHOE IIPABO IPHOOpeTeHUs aKIuiA,
NIpofaBaeMEIX APYTMMHM aKI[MOHEPAMH 3TOro o61IecTBa.

B oTinune oT X034MCTBEHHREIX TOBAPUILIECTB U 06IIeCTB, rocy-
JapCTBeHHbIE H MYHHIIMIIAJIbHbIE YHUTAPHLIE NPEINPUIATHA He
HafieJIeHEl IPaBOM COGCTBEHHOCTH Ha 3aKpeIJIeHHOe 3a HUMH C00-
CTBEHHUKOM uUMyInecTso (m. 1 ct. 113 'K P®). UmymecrBo yHUTap-
HOT'O IPEeAIPUATHA ABJIAETCA HeleJJUMBIM U He MOXKeT OhITh pacIpe-
ZeJIeHO 10 BKJagaM (#oJsaM, masam). UMymiecTBo rocysapcTBeHHOT'O
WIM MYHUITUOAJIBLHOTO YHUTAPHOI'O PEANPUATHASA IPHHALJIEIKHUT Ca-
MOMY NPEeANPHUATHIO Ha TAKUX BEI[HHIX [IPaBaX, KaK IIPaBoO X0O35ii-
CTBEHHOT'O BeleHHsI ¥ IIPABO OIlepaTHBHOrO yrpaByueHus. [Ipexnpus-
THUAM, OCHOBAHHEIM Ha ITpaBe X03AMCTBEHHOr0 BeAeHUs, IPe0CTaB-
JIeHEI 6oJlee MIMPOKHME MTPABA II0 PACMIOPSAKEHHIO 3aKPeIlJIEHHBIM 3a
HUMM UMYIIECTBOM IT0 CPaBHEHMIO C Ka3eHHEIMU NpeANPUATUAMU,
OCHOBaHHBLIMH Ha ITpaBe ONlepaTUBHOrO yrpasjeHus. KazeHHoe mpen-
NpUATHE BIPaBe OTYYKIATh MJIM HHBEIM CII0OCOG0M PaclopAXKaThCs
3aKpeIJIeHHRIM 38 HUM MMYIIECTBOM JIMIIEL C COrJIacHA COOCTBEHHU-
Ka 3TOro HMYIIeCTBa.

IlocnenHeit opraHN3anmMOHHO-IIPABOBOM (OPMOIf KOMMEPYEeCKHX
OpraHn3auMii ABJIsAETCA MPOM3BOACTBEHHBII KOONIEepaTHB (apTes),
TI0J] KOTOPHIM IOHUMAeTCs J06POBOJILHOE 06 beAMHEeHNE IPaXKIaH Ha
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OCHOBE YJIEHCTBA AJIs COBMECTHOMH ITPOM3BOACTBEHHOM WIH MHOM XO-
3AICTBEHHON IeATeJIHbHOCTH, OCHOBAHHOM Ha UX JIMYHOM TPYAOBOM U
MHOM YYaCTHH U o6'beJUHEHHH ero YJIeHaMH HMYINeCTBeHHAIX I1ae-
BBIX B3HOCOB (1. 1 cT. 107 I'K P®). YUineHn mpou3BOACTBEHHOIO KOO-
rnepaTHBa HECYT IO ero 00A3aTe/IbCTBaM CyOCHAUAPHYIO OTBETCTBEH-
HOCTB. BOITpOCHI MpaBoOBOro cTaTyca AaHHOM KOMMepYeCcKOi opraHu3a-
MY KOHKPETHU3UPOBaHH B pefepalbHLIX 3aKoHax: oT 08.12.1995
«0 cenbCKO-x03saicTBeHHOM Koonepanuu»; oT 08.05.1996 «O mpo-
HM3BOACTBEHHEIX KOOTIePaTHBAaX» .

IloTpe6uTe BbCKHE KOONEPATHBLI IPEACTABJIAIOT CO00M K06pO-
BOJIbHEIE 0GB AUHEeHUA IPAXKAAaH U IOPUAUYECKHX JIUI, Ha OCHOBE
YJICHCTBA M, B OTJIMYME OT IPOHU3BOACTBEHHELIX KOOIEPATHBOB, IIpe-
CJIeAYIOT He IeJIb U3BJIeYeHUs IpUOLLIN, a yIOBJIeTBOPEeHHe MaTe-
PHMAaJLHEIX X HHEIX noTpebHocTel yyacTHMKOB (1. 1 cT. 116 'K PD).
9T0 KocTHUraeTca IyTeM 00LeAMHEHHU ST YWIeHAMU KOOllepaTHBa UMY-
LIECTBEHHAIX [TaeBRIX B3HOCOB. IIp1 HEOOXOAUMOCTH — YJIEHHI IO-
TPe6UTENIBCKOro KOOIepaTuBa MOKPHIBAIOT 00pa3oBaBmINeCca YOBIT-
KU IIyTeM JOIMTOJIHUTEIbLHBIX B3HOCOB.

JLJ1st 0GIIIeCTBeHHRIX M PeJIMTHO3HBIX OpraHusanuii (00befuHeHIIT)
XapaKTepHO TO, YTO HX YYACTHUKH (WICHKI) He COXPAHAIOT IIpaB Ha
nepegaHHOEe UMM 3TUM OPraHHM3alUAM B COGCTBEHHOCTh HMYILIECTBO,
B TOM YHCJIe Ha YJIeHCKHe B3HOCH. OHI He 0TBEYAaIoT 1o 06s13aTeb-
CTBaM OOIIECTBEHHHIX U PEJIUTHO3HBIX OpPraHU3aluil, B KOTOPHIX
Y4YacCTBYIOT B Ka4eCTBe UX YJeHOB, a YKa3aHHbLIEe OPraHU3anuy He
OTBEYAIOT I10 00A3aTeLCTBAM CBOMX WIEHOB.

dorgom, B cooTBeTcTBHH O cT. 118 I'K PP, mpusnaerca Henme-
I0llIaA WIEHCTBA HEKOMMepYecKasi OpraHu3alys, YUpekIeHHasA Ipak-
JaHaMH H (MJIH) IOPUANIECKUMH JIMIIAMHA Ha OCHOBE JOOPOBOJIBHAIX
HMMYIIIECTBEeHHLIX B3HOCOB, IIpecieAyIollas cCOnMalbHLIe, 6J1aroTBo-
pUTeNILHEIE, KYJIBTYPHEIE, 00pa3oBaTeJIbHEIE HJIM HHBIE OGIIIeCTBEH-
HO-IIOJIe3HEIE Leau. B oTiimyue OT APyrux HEKOMMEPYECKUX opra-
HU3aIMii, GOHJ BIIpaBe 3aHNMATHCA IpeAIIPUHUMATEILCKOM AeATelb-
HOCTBIO, HEOOXOAMMOI IJIST JOCTUIKEHHU S OOIIECTBEeHHO MOJIe3HBIX Lie-
Jleif, paf¥ KOTOPEIX co3AaH GOHI, U COOTBETCTBYIOLIIEH ITUM LIEJISIM.

YupexaeHEneM NPU3HAETCS HEKOMMepPYeCcKas OpraHu3amus, co-
3gaHHaa COGCTBEHHMKOM IJIA OCYIEeCTBJIEHHMS yIpaBJIeHYECKHX,
COLMAJILHO-KYJIBTYPHEIX MK HHEIX QYHKIMI HEKOMMepPYeCcKOoro xa-
pakTepa (ct. 120 'K P®). VupexjeHne OTBe4YaeT 110 CBOMM 00:A3a-
TEJIbCTBAM HAaXOLAILIMMUCS B €0 PACIOPAYKEHUH JeHeXKHBIMHU CPej-
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crBamu. IIpu X HEZOCTATOUHOCTH CYyGCHAMAPHYIO OTBETCTBEHHOCTD
110 ero 06s13aTeILCTBAM HeCeT COGCTBEHHUK COOTBETCTBYIOLLIET'O UMY-
1IIeCTBa.

KoMMepuecKkue opraHu3amnuy B IeJAX KOODAUHAIIMM HUX MIpeA-
NIPUHUMATEJIbCKOM JeATeJbHOCTH, a TaK)Ke IIPeACTaBJIeHUA U 3a-
LIUTHI OGIIUX UMYINEeCTBEHHEIX HHTEPECOB MOTYT I10 OI'0OBOPY MEX-
Iy coboii co3gaBaTh o6bequHEeHHs B (hopMe accommamnuit HIM Cco-
1030B. YJeHHI acconuanuu (coro3a) HeCcyT CyOCHMAUAPHYIO OTBETCT-
BEHHOCTb 110 ee 0623aTeJILCTBAM B Pa3Mepe M B TOPALKE, IIPeLyCMOT-
PEHHBIMHU YYPEAUTEILHEIMU JOKYMEHTAMH aCCOLIMALINN.

7.6. 06beKTbI rPaXAAHCKUX NpaB

O0'beKThI rpaskaaHCKMX IPAB — 3TO Pa3JIMYHbIe MATEPHAILHEIE
(B TOM YHCJIE BellleCTBeHHEIE) H HeMaTepHaJIbHEIe (MAeaIbHEIe) Oa-
ra Jm60o mpoIrecc X CO3JaHUA, COCTABIAIOLINE TPeAMET AesATeJIbHO-
CTH CYO'BEKTOB I'paKJaHCKOro ImpaBa.

O6BEeKTOM ITPABOBOI'o PEryJIMPOBAHUS MOXKET OBITH TOJBKO IIOBe-
JleHHe JIIofieil (MX JeATeIbHOCTh), a He caMU ITo cebe pasHooGpa3HEIe
ABJICHUA OKPYKAIOIIe# AedCTBUTEIbHOCTH, HAIIPHUMED, BeIlH HJIH
pe3yJILTaTH TBOPYECKOH AesaTebHOCTH. IloaToMy cunTaercs, 4To
HMEHHO NOBeAeHHEe U COCTABJIAET 00'bEKT rpakJaHCKHX IIPaBO-
OTHOIIEHHIT, TOrJa KaK Belld ¥ HHbEIe MaTepHabHEIe H HeMaTepH-
ajpHbIe 61ara, B CBOIO OYepeAb, COCTABJISIOT OObEKT UJIH ITIpegMeT
COOTBETCTBYIOIIEro ITOBeleHUA YYaCTHUKOB (CYyOBEKTOB) IIPABOOTHO-
IIeHUH.

Kareropus o6beKTa rpa’kIaHCKHUX IIpaB COBIIAJaeT C MOHATUEM
00beKTa rpakJaHCKHUX nmpaBooTHomeHui. [fosegeHne y4acTHUKOB
IIPaBOOTHOIIIEHH HEBO3MOYKHO PaCCMaTPUBATh U30JUPOBAHHO OT TEX
00'EKTOB, 110 ITOBOAY KOTOPBIX OHO OCYILIECTBJIAETCS, K60 Takoe 1o-
BefieHMe HUKOrJa He aBJseTcA OecipefMeTHHIM U GecleJbHBIM.
CMBIC KaTeropuy 00beKTOB I'PaXKJaHCKMX IIPABOOTHOIIEHMI! (00BbeK-
TOB I'Pa’KJaHCKUX IIPAB) 3aKJIIOYAeTCA B YCTAHOBJIEHHUH AJIA HHUX
OIpefieJIEHHOrO IrpaskAaHCKO-IIPABOBOI0O PEKKUMa, T.€. BO3BMOYKHOCTH
HMJIM HEBO3MOYKHOCTH COBEDIIICHHS C HUMH OIIpe/ieIeHHBIX JAeiCcTBUH
(caesyok), BIEKYIMX M3BECTHHIN IOpUAMYECKHI (IpaKaaHCKO-IIpa-
BOBOIf) peayabraT. Takoif pe;KUM yCTaHaBJIMBAETCS Ha CAMOM JeJjie
He IJIA pa3JIMYHKEIX 6Jar, a QI JIoAei, COBepIIaIOIIUX 110 IOBOXY
3TuX OJar pasJHYHBIE IOPHAMYECKY 3HAYUMEIe JeiicTBuA. MHaue
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TOBOPSA, OH OIpefeseT MMEeHHO MoBeieHHe YIACTHUKOB IIPABOOTHO-
IIeHHui, Kacalllleeca COOTBETCTBYIOIIMX MaTepHUaJbHEIX U HEMaTe-
PHATBLHEIX OJIAar.

B cuiry 3Toro o65eKToM rpa’kJgaHCKUX MIPaBOOTHOINEHHH (MIu
00bEKTOM I'PAXKJAHCKUX IIPaB) MOXKHO ObLIO ObI TPU3HATE IIPABOBOM
pexuM pasHoo6pa3HHIX 61ar, a He caMu aTu G1ara. IMeHHO aTUM
OTJIMYAIOTCA APYT OT APYTa pasjiMYyHbIe 00BEKTHI IPAsKIaHCKOro 060-
poTa, H MMEHHO 3Ta UX CTOPOHA UMeeT 3HaYeHue A1 IPakaaHCKOro
mpa.a.

K unciry Takux 06 bEKTOB OTHOCATCS MaTepHUasILHEIe I HeMaTepH-
anbHbIe 61ara 160 fesTebHOCTS 0 HX CO3AAaHUIO, HMEETCA B BULY,
YTO B CBSI3M C HUMH 1 BOBHHUKAIOT COOTBETCTBYIOIIUE ITPaBa ¥ 0654~
3aHHOCTH, peaM3yeMble B [IOBEIeHNH YYaCTHUKOB IIDaBOOTHOMIEHUIA.

ITouTu BCe paccMaTpuBaeMule 0G'BEeKTHI MOTYT GHLITH OXBaYeHhI
TaKJKe MOHATHEM 00BEKTOB IPAKAAHCKOrO (UMYIIIeCTBEHHOr'0) 060-
pora. JIus JIMyHbBIe HEMMYIIeCTBeHHBIe 6J1ara He MOT'yT GBITh OObEK-
TOM 000pOTa, IMOCKOJILKY OHI HEOTUYAaeMBI OT UX obJsagarens. I'pak-
JaHCKUE NIPaBOOTHOMIEHUST MOTI'YT BO3HHUKATB ITO IIOBOLY MX 3aILIVITHI.

O6BEKTHI CYUTAIOTCS UIBATHIMU U3 000pPOTa, €CJIM AeHCTBYIOIUM
rpakJaHCKUM 3aKOHOAATeJbCTBOM IIPeIYCMOTPEH 3aIIpeT Ha MX OT-
uykaeHue 1160 3anpemieHa uHasA GopMa UX Mepexofa OT OZHOTO
nuna K Apyromy. O6beKThI, H3BATEIE U3 000POTa, HENb3A B OOKIU-
HOM nopsazke (T.e. 6e3 coOI0feHNA ClIeHalIbHBIX IIPABUJI U IPOIIe-
Iyp, 6e3 moryyeHUs ClreUaILHEIX pa3pemenuii, 6e3 coopa HeoGxo-
OHUMBIX JOKYMEHTOB U T.II.) IOXapUTh, OOMEHATH, IPOAATh.

K yunciy MaTepHaJdBHBIX 6Jar Kak 00HEKTOB IPaXKIaHCKHUX ITpa-
BOOTHOIIEHHI OTHOCSATCA BeIId, a TaKXKe pe3yJbTaThl paboT niau
yecayr, MMelolIie MaTepHaJbLHYIO, BellleCTBeHHYI0 GopMy. B aTom
CMEICJIe MAaTePHAJILHEIM 6J1ar0OM MOJKeT ABJIATHCA He TOJLKO Belllb,
HO M IeAITeJILHOCTH 110 CO3JaHUIO MJIH YIYYINEeHUIO Belliel, U faxke
HUX IeATENLHOCTD 0 OKAa3aHUIO HHKEIX MaTepHansHBIX yeuyr. IToarto-
My B JaHHYIO rpynny o6beKTOB BKJIIOYAIOTCA M YCIYI'i, He COIPOo-
BOXKIAIOLIMEeCs CO3JaHUeM WK H3MEHEeHUEM Bellleil, HO CO3aalolue
M3BECTHEII NTOJIe3HEBI 3bEKT MaTep:is .. #4510, XOTSA U Heo0A3aTeILHO
OBeILIeCTBJIEHHOI0 XapaKTepa (Halpun ., YCJIYTH [10 XPaHEHUIO Be-
111€eif, IepeBO3Ke MMaCCaXKUPOB U 6ara{a MM YCJIYTH 03L0OPOBUTEb-
HOro JIu60 KyJIbTyDHO-3PEJIHIIIHOIO XapaKTepa). Bce aTu 00 beKTH
o0beUHSAET 9KOHOMUYECKAsA IPUPOJa KaK TOBapOB, O0BEKTHBHO Tpe-
Oyromux oA cebs rpaKIaHCKO-IIPaBOBOro oopMiIeHNA (perXumMa).
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BMecTe c TeM cieLyeT pa3jiMYaTh BeIM KaK MMeEIOIIHE TOBap-
Hy!0 (opMy NMpeAMeTHI MaTepPHAILHOIO MUPa (00HeKThI BELITHBIX IIPAB)
M UHBIe MaTepUasbHEIE Gara, HaIpuMep paboTHI, YCIyry, Apyrue
qy)KHe AeliCTBUSA, T.€. I0BeJeHHe 003aHHEIX JuUIl (00BEeKTHI 0653a-
TeJBCTBEHHHIX IpaB). Beas Bkiiax B 6aHke WK naif (o) B UMyLIe-
CTBe TOBapUIIECTBa, O6IIIecTBa MU KOONepaTHBa MIPEACTaBIAIOT CO-
6oit He Bellll, a BO3MOXKHOCTH (IIpaBa) TpPeOOBaHUA ONpefeIeHHOIO
nmoBefAeHHUA OT 00A3aHHKIX Ju1. [TosToMy Mo MOBOAY TaKMX MaTepH-
aJIBHBIX 6JI1ar ¥ CKJIafBIBAIOTCS 0COOLIe (00A3aTeILCTBEeHHBIE IH0O0
YIeHCKHe, HJIM KOPIIOpaTHBHEIEe TpaBooTHomeHusA. CiejoBaTenbHO,
raKoe «GecresieCHOe HMYIIIECTBO» , KaK, HAIIPUMep, 00A3aTeILCTBEeH-
HEIe IpaBa Tpe6OBaHUA WIU IOIL30BAHUSA, TOXKE SABJIAETCA 00BEKTOM
rpasKJaHCKHUX IIPaB.

K HeMaTepHaJBHBIM 6J1araM OTHOCATCA Pe3YJILTAThHI TBOPYECKOI
AesATeJHLHOCTH (IPOU3BEJeHUs HAYKH, JUTEepPaTypPhl ¥ HCKYCCTBa,
u300peTeHus U T.I1.) U HEKOTOPhIE APYTHe CXOAHBIE C HUMH IO CBO-
eif mpupozie 00BEKTH (00BEKTHI «IIPOMBIIILIEHHBIX IIPDAaB» B BUJE IIPO-
MBIILIEHHBIX 00pa3LoB, TOBAPDHBIX 3HAKOB, (GPMPMEHHBIX HaMEeHOBA-
HUH, OTAeNbHEIe BUAK HHGOPMAUHU U T.J.), 2 TaKXKe JIUJYHBIE He-
MMYyIllleCTBeHHBEIe 6J1ara, MoJb3yIOLINeCA 'PakJaHCKO-IIpaBOBOMK
samuToii. HemarepuanbHhe 61ara, 3a HCKJIIOYEHHEM JIMYHEIX He-
HMMYIIECTBEHHLIX, TaAKKe IPHOGPeTaloT 9KOHOMHYECKYIO GopMy To-
BApOB, UTO U JaeT UM BO3MOKHOCTb CTAHOBUTHCA OObEKTaAMU UMY-
IIIECTBEHHOT0 060p0Ta (06'bEKTHI HCKJIIOYUTEILHBIX IIPaB).

CunemoBaTesIbHO, 3KOHOMHYECKOE ITIOHATHE TOBapa KaK 00'beKTa
TOBapHOI'0 (MMYIIIECTBEHHOr0) 060pOTa B rpaskJaHCKOM IIpaBe BOILJIO-
miaeTcA He TOJBKO B BelllaX, HO X B MHHIX, B TOM YUCJIe HEMaTepu-
aIbHBIX, 06beKTax. Takum 06pasoM, K 0OBEKTAM rpaskJaHCKUX IIpaB
(TpaBOOTHOIIIEHUIT) OTHOCSITCA:

1) sewyu u uHOe uMywecmeo, B TOM 4HCJIe MMYIIleCTBeHHEIe IIDABa;

2) deticmeus (paboTh! ¥ YCIIyTH MO0 UX Pe3yJIbTAThI KaK BeIlleCTBEH-
HOT'0, TaK M HEOBEIIECTBJIEHHOI'O XapaKTepa);

3) HemamepuanbHble 06BEKMbL MOBAPHO20 Xapakmepa (pe3yIbTaThl
TBOPYECKOI AesATeJIBHOCTH U CIIOCOOB MHAUBHUAYAIUIAUHA TO-
BapoOB MX IIPOM3BORMTEICI); JUYHbLE HeUMYUjecmBeH Hble 61aza
(ct. 128 TK PD).
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7.7. Caenku B rpakpaaHCKoM -npane

Caenmxamu IPH3HAIOTCA AeHCTBUA MPAKJaH U IOPUIAIECKUX JIHIL,
HanpaBJIeHHBLIE Ha YCTaHOBJIEHHME, H3MEHEeHHe HJIM [TPeKpaleHue
rpaXkJaHCKUX npaB u o6asanHocTel (cT. 153 'K PD).

Clenku — aKTHI OCOBHAHHLIX, IleJIeHATPABJIeHHALIX, BOJIEBLIX Jeii-
CTBUI QU3NYECKHUX U IOPUANYECKHUX JIMI[, COBEpIIasa KOTOPLIEe OHU
CTPEMATCA K JOCTHIKEHHUIO ONpeJe/IeHHEIX MPABOBLIX IOCJIEACTBHIA.
CyIIHOCTb CAENKH COCTaBIAIOT BOJIA U BOJIeU3bABJIEHHE CTOPOH.
Boansa — perepMUHMDOBaHHOE U MOTHBHPOBaHHOE >XeJJaHHe JUIA
IOCTHYB IIOCTaBJIEHHOI 1esu. Bosa ecTh mpomece ICMXUYECKOTo pe-
ryJIUpOBaHUA NOBeieHUs CyObeKTOB. Boseussasaenue — BuIpake-
HUe BOJIM JIUIIa BOBHE, 6J1arogaps KOTOPOMY OHAa CTAHOBUTCSI JOCTYTI-
HOM BOCIPHATHIO APYTHX JHI. BojensbsaBieHue — BaKHeHIIuii
3JIEMEHT CHeJIKH, C KOTOPEIM, KaK IIPABHJIO, CBIBKIBAIOTCS IOPHUIH-
yecKue nocyencTsusa. Crioco6sl BEIpaXKeHHUsI, 3aKPeIlJICHUs UM 3a-
CBHU/ETEJLCTBOBaHUA BOJHM CY0'LEKTOB, COBEPIIAIOIINX CAEJIKY, Ha-
3BIBAIOTCS popmamu cdenok. Boass MoxeT GRITH U3BABIEHA YCTHO,
MMHACbMEHHO, COBEPIIEHHEeM KOHKJIIOAEHTHBIX JeHCTBUIl, MOYaHMEM
(6Ge3peiicTBHEM).

ITens, npecienyeMas cyO'beKTaMM, COBEPIIAIOIIMMU CAEJIKY, Bee-
rfia HOCHT IIPaBOBOii XapaKTep — IpHo6GpeTeHHe IpaBa COGCTBEHHO-
CTH, NTPaBa I10JIL30BAHUS 3TOM BeIbIO U T.X.

Hanuuue y Bcex caeJIOK oOIIUX MPHU3HAKOB He MCKJIOUYAET UX
noApasaeeHus Ha BULKI:

» OXHOCTOPOHHHE, ABYCTOPOHHKME U MHOTOCTOPOHHME;

» Bo3aMe3qHEIe U 6e3BO3Me3IHEIE;

» peasIbHBEIE M KOHCEHCYaJILHEIE;

» Kay3aJbHbEIE U aGCTPaKTHHIE.

Jlns coBeplIeHUsI OAHOCTOPOHHEMH CHeJKH 0CTATOYHO, YTOGK
BOJIIO U3BsIBUJIA OLHA cTOpPoHa. CoBepIlleHHe OXHOCTOPOHHUX CHEJIOK
BBICTYIIAET AKTOM PaCIIOPAKEHU S CYyObeKTaMU IrpakJaHCKHUMH IIpa-
BaMHM M MOXKET CO3JaBaTh 0COOLIe ITpaBoBRIe nmocaeacTBuA. ITo obue-
My IIPaBHJITY OZHOCTOPOHHSAS CAEJKA CO3/aeT 00A3aHHOCTH JJISI JINIA,
COBEPIIMBILETO CAEIKY.

[ coBepllIeHNS ABYCTOPOHHEMH CAeJIKH He0O6GX0AMMO BOJIEU3B-
fABJIEHHE ABYX CTOPOH, ITPM 3TOM KaKaad U3 HUX MOXKeT OBITE Impes-
CcTaBjJeHa KaK ONHUM, TaK M HECKOJBKHMHU cyObeKTamMu. Bousa
CTODOH B IBYCTOPOHHEH CAeJKe HOJ)KHA OBLITh BCTPEYHOM U COBIa-
IaroLIei.
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Jl15 coBepIIEHU A MEOT'OCTOPOHHEIH CAeJIKH Heo6X0IAMO BoJIe-
u3bABIeHUe GoJee ABYX cTOpPoH. IIpuMepoM MHOrOCTOPOHHEI cae-
KH CJIYKUT JOTOBOP O COBMECTHOI! IeATENBLHOCTH (JOTOBOP MIPOCTOrO
TOBapHIIECTBA), KOTOPLIII MOXKET BLICTYIIATh CPECTBOM JAOCTHIKe-
HUA 00mIei X034MCTBEeHHOIM eJIH.

Bo3mesxHOl Ha3kIBaeTCA CAEIKA, B KOTOPOit 06A3aHHOCTH OXHOI
CTODOHBI COBEPIINTE OIIpefieIeHHbIE JeCTBHA COOTBETCTBYET BCTPeyd-
Hasg 00A3aHHOCTh APYTOii CTOPOHHI 110 MPeJ0CTaBIeHHUIO MAaTePHAL-
HOT'O WIH Apyroro 6yara. Bo3aMe3gHOCTE B cie/Ike MOXKeT BRIPAYKATHCA
B lepefiaye AeHer, Bemeid, IpeoCTaBJIeHUH BCTPEUHERIX YCIYT, BhI-
IMOJIHEHHH PaGOTHI U T.X.

B Ge3Bo3mMe3qHOM caesKe 0013aEHOCTD IIPEAOCTABIEHUA BCTpeY-
HOT'0 YAOBJIETBOPEHU A APYroil CTOPOHOM oTCcyTCTBYeT. BeaBo3mean-
HBIEe CAeJIKM MOTYT coBepmIaThcA 6e3 orpaHMYeHNA B OTHOIIEHUAX
MeXAy rpakJaHaMHi. B oTHOmIEHHMAX C yYaCTHEM IOPDUAMYECKHX
Jir, 6e3Bo3Me3HEIE CAeIKH BO3MOYKHEI, €CJIH 3TO He IPDOTHBOPEYUT
TpeGOBaHMSIM 3aKOHA.

Iliist coBepIIeHU s peajIbHOM CAEJIKH OZHOTO COTJIallIeHUsT MeXIY
ee CTOpPOHaMH HefocTaTo4yHo. HeobxoauMa erne mepegaya BeImy WK
COBepIIIeHHe UHOro AeHcTBUA. PeaIbHE HEKOTOPHIE CAEJIKH IIO Iie-
pefaye UMYIIECTBA B COGCTBEHHOCTb MJIM MHOE BellHOoe IIpaBo (Ha-
npuMep, CAeJKH fapDEeHHUS U 3aiiMa), OTAeIbHLIE CAEIKH O BpeMeH-
HOIi Iepegadve Beleil, JOroOBOPHI II€PEBO3KH I'PDY30B M HEKOTOPHIE
Ipyrue.

KoHceHCyasbHBIE CAGIKH — 3TO TaKHe CAEJIKH, KOTOPHIE Io-
POXKIAIOT IPasKAaHCKHeE MpaBa X 00513aHHOCTH C MOMEHTA JOCTHIKe-
HWA UX CTOPOHAMu coraiuenus. [lociemyromas nepegaya Bery WiIn
coBepIlIeHHe MHOT'O AeHCTBUA OCYIIECTBIISAETCA C IEeJILI0 UX HCIOJI-
HeHUA. KOHCEeHCYAILHBIMM ABJIAIOTCA CAENKH KYIUIM-IPOAAXH,
a TaK)Ke MHOTHE CHeJIKH I10 BEITOJIHeHUIO paboT ¥ 0KasaHHUIO yCIyr
(moroBop rroxpsaza).

KasyansBan caenka mpeciefyer onpefesIeHHYIO IIPABOBYIO HeJlb.
Tax, U3 fOrosopa KyILIH-IIPOJA’Ky BCeraa BUAHO, KaKOM ToBap Ie-
pezaeTcsi IPOAABIIOM B COOCTBEHHOCTh IOKYyTIaTeio. Biarogaps aro-
My ABJISIETCA OYEBHUAHLIM M IIPABOBOE OCHOBaHHE BOSHUKHOBEHUHA
paBa COOCTBEHHOCTH ITOKymIaTeJisa Ha ToBap. Lless JoikHa GBITH 3a-
KOHHOM M qocTHKuMoOIi. HemeiicTBHUTebHA CoeIKA KYITJIH-IIPOAA-
JKH MMYILIECTBA, COBEPIIEHHAA HeCOOCTBEHHUKOM, He 00J1afaromumM
TIOJITHOMOYHEM Ha 3TO0, TaK KaK lieJIb — IepPeXoj IIpaBa cCoGCTBEHHO-
CTH — HEJOCTHIKHUMA.
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AGcTpaKTHBIE CAEJKH KaK 6bI OTOPBAHEI OT CBOETO OCHOBaHMA.
AGCTPaKTHOCTB CAEJKHM O3HAYaeT, YTO ee AeHCTBHUTEJIbHOCTHL He
3aBHCHT OT OCHOBaHMSA — LeJu caeaku. [Ipumep aberpakTHOl cxeit-
KH — BHIauya BeKcead. Bekcens yxocToBepsier 1160 HUYEeM He 06-
YCJIOBJIEHHOe 00513aTeJILCTBO BeKcesleaaTella (IIPoCcToi BeKceb), 6o
HHMYEeM He 00yCJIOBJIEHHOE NPeAJIoOKeHne YKa3aHHOMY B BeKceJIe ILIa-
TeJbIIMKY (IIePeBOLHOI BeKcellb) OILIATUTh IIPU HACTYILJIEHUH IIpe-
IYCMOTPEHHOT'O BeKCeJIeM CPOKA JeHEeXXHYI0 CYMMY, OTOBOPEHHYIO
B HEM.

Cnenxa cuuTaeTcs COBEPIIEHHOMH IOL OTMEHUTEIbHBIM YCIOBH-
€M, eCJIM CTOPOHKI IOCTABUJIM IIPeKpalleHue IIpaB ¥ 00A3aHHOCTe B
3aBHCHMOCTD OT HACTYILJIEHUA yciaoBUs. OT yCI0BUA B caelIKe cie-
IyeT OTJINYATh CPOK — 0GCTOATEILCTBO, KOTOPOE HEU30eKHO HCTe-
YeT MM HacTynuT B 6yaymieM. Cpok sIBJIsieTCS 0MAazamenbHblM,
eCJIM C ero HaCTYIIJIeHHEeM CBA3LIBaeTCs BOSHMKHOBEHME ITPaB U 0051-
3aHHOCTEl, MJIX OMMEeHUMEeNbHbIM, €CJIH C eT0 HACTYILJIEHHeM IIpa-
Ba 1 00A3aHHOCTH IPEKPAIIalOTCH.

CoBepmenue caeJIOK — BayKHEHIINIT IOpUAMIECKHI crrocob ocy-
IeCTBJIeHNS Cy0'beKTMBHHIX I'PakAaHCKHUX npaB. CoBepmas caei-
KH, CYO'BEKTHI PACIIOPAKAIOTCA COLaIbHO-9KOHOMUYEeCKIMH 6J1a-
raMu, IpHHAAJIEKAITUMH UM, 1 npuobperaroT 6siara, IpUHAAJIeXkKa-
mue APYTUM.

JlelicTBHTEILHOCTS CAEJIKHM O3HaYaeT MPU3HaHNe 3a Heil KauecTB
IopuAnYecKoro ¢pakTa, IOPOKAAIOLIEro TOT IPaBOBOM pe3yJbTar,
K KOTOPOMY CTPeMIUTHCh CYO'BeKTHI ¢aesTKH. JleiiCTBUTe IbHOCTE CAel-
KU ollpeieIsieTcsl 3aKOHOAATeIECTBOM IIOCPeACTBOM CleyioLleii cu-
CTeMEI YCJIOBHIA:

» 3aKOHHOCTB COAEPIKAHUS;

» c10cOOHOCTL PU3MYECKUX M IOPUANYECKHX JINILI, COBEPINAIOMIMX
ee, K Y4acTHIO B CAEJIKe;

» COOTBETCTBHE BOJIM ¥ BOJIEU3bABJICHUS;

» cobmonerne GOPMEI CAEJIKH.

3aKOHHOCTE COAEPIKAHUA CAeJIKH 03HAYAEeT ee COOTBETCTBHE Tpe-
6oBaHHAM 3aKOHOAATENbCTBA. B cayyadax KoJIM3HM MeXIY HopMa-
MM, COLEPKAIIUMHUCS B IPABOBHIX aKTaX, 3aKOHHOCTD COLePIKAHUA
CIeJIOK JOJI’KHA OIPefeIAThCSA C YYeTOM HepapXH4ecKoil NogYHeH-
HOCTH IIPABOBHIX aKTOB, ycTaHOBJeHHOI cT. 3 'K P®. 3akoHHOCTE
coflepKaHUA CAEJKH NpeAIoaraeT ee COOTBETCTBHE He TOJBKO HOP-
MaM I'paKAaHCKOro IIpaBa, HO ¥ ero MPUHIIMIIAM.
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ITockoNBKY chesIKa — BOJIeBOEe JeiCTBHEe, COBEpPIIATh €e MOT'YT
TOJIBKO JeecliocoOHEIe rpakaaHe. JIuua, obaagaminue 4acTHYHOM
JIH OrpaHMYEHHOM JeeCIIOCOGHOCTEIO, BIIpaBe COBEpIIaTh CAMOCTOSA-
TeJLHO TOJILKO Te CAEJIKH, KOTODHIE pa3pellleHH 3aKoHoM. FOpuau-
YyecKHe JuIa, obnagaroniue obimeii MpaBocIocOGHOCTLEIO, MOTYT CO-
BepIIaTh JI00kle CAEIKH, He 3anpeNieHHbIe 3aKOHOM, 3a MCKJIIoUe-
HHEeM [POTHBOPEYAIIUX YCTAHOBJEHHBIM 3aKOHOM IeJAM HX
IeATeJILHOCTH.

JlefcTBUTEILHOCTE CAEJIKH IIPEAIIoaraeT CoBIageHue BOJIM U BO-
neusbasieHnsd. HecoorsercTBre MeX Ay HefCTBUTEILHEIMHY JXKeJla-
HUAMH, HaMepPeHUAMH JIUIA ¥ UX BRIpa)KeHHeM BOBHE CIIYKHT OC-
HOBaHMeM NIPU3HAHUA CAEJKU HexeiicTBuTeabHOM. [Ipu aTom cie-
IyeT YYUTHIBATL, YTO O OOHAPY KeHUs CYAOM YKa3aHHOI'O HecoBIaje-
HHUA JelCTBYeT Ipe3yMIIIUs COBIIaIeHUA BOJIHM U BOJIeU3bABJICHHS.

Caenka noposkaeT mpasa ¥ 00s13aHHOCTH ITPM YCJIOBUHM co0JIIOze-
HuA Tpebyemoit GpopMul. CHeIKH MOryT COBEpIIAThLCA YCTHO, B IMCh-
MeHHO# ¢opMe (IPOCTOI ¥ HOTAapHAJIBHOI), ITyTEM OCYIIeCTBJIeHU S
KOHKJIIOJEHTHRIX JeliCTBUii, MordaEus (Gesgelicrus). Yemuasn ¢pop-
Ma cdenox 3axJ04aeTcs B TOM, YTO CTOPOHBI BRIPAYKAIOT BOJIIO CJIO-
BaMu (IpM BeTpede, o TesedoHy), 6i1arogaps ueMy BOJIA BOCIIDHHM-
MaeTcs HeIOCPEeACTBEHHO. Y CTHO MOTYT COBEPIIAThCS BCe CAEIKH,
KOTOPhIE UCIIOJHAIOTCA TP CaMOM KX coBepurenun. [Ipumepom ra-
KOH CAeJIKM MOXKeT CIYXKHTBH COBepIlleHHe MOKYIKU B MarasmHe.
IMucvmennas popma cdenxu o3HayaeT, YTO BOJIA JIMII, €e COBepIlIa-
I0IMUX, 3aKpenAerca (06beKTHBHPYETCS) B JOKYMEHTE, IOAICaH-
HOM JIMIIOM HMJIM JHIOAMH, COBEPINAIOMIUMU CAEJKY, JU60 JOJIK-
HEIM 06pa30M yIOJHOMOYEHHEIMU UM Junamu. Konxnodenmnvie
delicmeun — mosefeHNe, MOCPEACTBOM KOTOPOT'O OGHAPYKHUBaeTCA
HaMepeHHe JIMIA BCTYIUTD B cAeaKy. Monvanue MoKeT MMeTh ITpa-
BOOOpa3YIOLIYIO CUITY, €CJIM 3aKOHHO MJIM COTJIallleHEeM CTOPOH eMy
NIPHAAaeTCA TaKoe CBOMCTBO.

HenmeiicTBHTEeNLHOCTD CACJKH 03HAYaeT, YTO AeiicTBHE, COBep-
IleHHOe B BHJe CAEJKH, He 00JafaeT KauyecTBaMU IOPUANYECKOrO
(axTa, cHOCOGHOr0 NOPOSUTH Te rParkJaHCKO-IIPABOBBIE ITOCJIEACTBUA,
HACTYIUIEHHUA KOTOPBIX KeJam cyobeKTh. HegeiicTBUTE THHEIE CAEII-
KM JeJATCA Ha HUYTOXKHEIE U OCIIOPUMEIE.

Caenka cunTaeTcs HeAeMCTBUTEILHOM 110 OCHOBAaHUAM, YCTAHOB-
JICHHBLIM 3aKOHOM ¥ MHEIMH IIDABOBRIMHU aKTaMM, B CIUTY IPU3HAHUA
TAaKOBOM cyZoM (ocrnopuMas chejiKa) JIn60 He3aBMCHMMO OT TaKOI'0
NIPU3HAHUA (HHYTOXKHAA caeaka) (. 1 cr. 166 'K PD).
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HugroxaocTs (abconoTHas HeleCTBUTETbHOCTE) CASIKN O3Ha-
YaeT, YTO AeiicTBHe, COBEPILIeHHOe B BUJE CAEJIKH, He IIOPOXKAAET U
He MOJXKeT NOPOAMUTE JKeJlaeMule AJIf ee YYaCTHUKOB IIPaBOBLIE IO-
CJIEACTBHA B CHJIY HECOOTBETCTBMA 3aKOHY. CKyIIKa KpaJeHoro, Io-
KYIKa IeHHOM Bely y HeJeecrocoGHOro He MOryT ITOPOAUTE IIpaBa
coGcTBeHHOCTH Yy puobperaTens. HuuToskHas cienka, ABiadach He-
TIPaBOMEPHKIM JeiicTBMEeM, TIOPOYKAAET JIMIID Te IIOCIeACTBUA, KOTO-
phle IpeLyCMOTPEHBI 3aKOHOM Ha 3TOT CIy4ail B KauecTBe PeaKIuu
Ha IpaBOHapylIeHue.

O6111e€e TPaBMJIO O HUYTOXKHOCTH CREJIOK GOPMYJIUDPYETCH ClIeny-
oM obpasdom. Creska, He COOTBETCTBYIOLIaA TPeOOBaHUAM 3aKO0-
Ha WJIM MHAIX IPaBOBLIX aKTOB, HUUTOXKHA, €C/IM 3aKOH He YCTaHaB-
JIMBaeT, YTO TaKasl CAeIKa OCIIOpUMA, HUIHM He ITpeyCcMaTPHBAeT HHEIX
mocaencTBuil HapymeHus (cT. 168 'K P®). Hanuune B 3aKoHe KaH-
HOTo 00111ero npasuJja 00’beKTHBHO Heobxoaumo. HecmoTpsa Ha TO,
YTO 3aKOHOJATENb BCerfa CTPEMUTCA Hanboree ITOJIHEIM 00pa3oM OITH-
caTh KOHKpPeTHhIe BUAKI (COCTaBhI) HUUTOKHEIX CHEJIOK, OH 00'beK-
THBHO He MOJKeT ITPeSyCMOTPEeTh BCe MX BUALI M BO3MOJYKHEIE CITyYaul
COBEpLIEHUS HHUYTOXKHEIX CAesIoK. YacTo JoKa3aTh IPUTBOPHEIM Xa-
PaKTep COeJKH OYeHb TPYAHO. B TakHMX cirydyasax Hen3be)xHa HeoO-
XOAHMMOCTDb YCTAHOBJIEHUA HUYTOXKHOCTH CHEJIOK CYZOM II0 IpaBH-
JlaM HCKOBOro IIpou3BoAcTBa. OCHOBaHUA HUYTOXKHOCTH CHEJIOK Je-
JNATCA Ha ob1iue u cruenuansHule. O0mue OCHOBAHUSA:

» CHeJIKH, COBEPIIEHHEIE C 11eJIbI0 IIPOTHBHOM OCHOBAM ITPABOMOPAIKA
¥ HpaBcTBeHHOCTH (cT. 169 'K PD);

» MHHMBIEe ¥ IPUTBOPHHBIE caenaku (cr. 170 'K PD);

» CIleJIKH, COBepIIeHHbIe MPaXKIAHUHOM, IPM3HAHHEIM HeLeecnocod-

HEIM BCJIELCTBHeE ICUXHUecKoro paccrpoiicrsa (ct. 171 'K PD);

» CAeNIKH, COBepIleHHbIe HeCOBePIIeHHOJIeTHUM, He JOCTUTIINM
yerhIpHaguaTu et (ct. 172 K PP);
» cAeNKH, COBepLIeHHEIe ¢ HapylleHneM (GOpMEI, eClIM 3aKOH clie-

UaJbHO IIpeJycMaTpHUBaeT Takoe rnocaegcraue (m. 2, 3 cr. 162);

» CAEeNKH, cCOBepIIIeHHEIe ¢ HapyllleHueM Tpe6oBaHMH 06 UX rocy-

JapcrBeHHOM perucrpauuu (1. 1 cr. 165 'K P®D).

OcnopuMoOCTB (OTHOCHTEIbHASA HeAEeHCTBUTENIBLHOCTD CAEJIOK) 03-
HayaerT, YTO AeiCTBHA, COBEePLUEHHEIe B BUJe CAEJKH, IPU3HAIOTCA
CyZOM IIPH HAJIMYUHM MPeAYCMOTPEHHEIX 3aKOHOM OCHOBAaHUWIA Hexeil-
CTBUTEJbLHLIMH II0 MCKY YIpaBoMOYeHHEIX aun. OcmopuMasd caes-
Ka, He 6y/y4H OCIIOPEHHOii, [0 BOJIe ee YYaCTHUKA HJIM MHOrO JINLA,
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yIpaBOMOYeHHOrO Ha 3T0, IOPOKAaeT IPaBOBRIEe MOCIEACTBUSA, KaK
pelicTBUTeNbHAA. Cllesika, COBepIIEHHAS IO BIUAHUEM o0MaHa, aeii-
CTBHTEJbHA U IIOPOXKJaeT BCe IPeyCMOTPEHHEIE €10 ITOCIAeACTBUSA
[0 MOMEHTa IIPU3HAHUSA ee HeeHCTBUTEJBHO CYAOM 10 UCKY o6Ma-
HyTOoro. K unciy ocmopuMEIX cesIoK 3aKOHOZATe b OTHOCUT:
» CHEeJIKH IOPUANYECKOro JIMIa, BRIXOASAIINeE 3a IIpeAeJkl ero mpa-
Bocrocob6HOCTH (cT. 173 'K PD);
» CAeJIKHU, COBepIIeHHbIe C BHLIXOAOM 3a IpefieJIkl OrpaHMYeHui IoJI-
HOMOUMIi Ha coBepineHue caeiki (cr. 174 'K P®D);
» cleJIKK, COBePINeHHbIe HECOBEPIIEHHOJIETHIMM B BO3pacTe OT Ye-
TRIpDHAAUATH A0 BoceMHaznarH Jer (cr. 174 'K PD);
) cAeNKM, COBEpIOIeHHEIe rpaKJaHHHOM, OTPAHMYEHHBIM CYZIOM B
Ieecmocob6uocTH (cT. 176 'K PD);
» CHEJIKH, COBEPIIEeHHEIe MPAKTaHUHOM, He CIIOCOGHBEIM IIOHMMATh
3HaYeHHe CBOMX AeHCTBHII WM PYKOBOZUTE UMH (cT. 177 'K PD);
» ClleJIKH, cOBepIIeHHEIe IO BANAHUEM 3a6ryxaeHus (cr. 178);
» coenKH, coBepllIeHHbIE IO BIUSAHNEeM oOMaHa, HACWINA, YTPO3KI,
3JI0HaMePEeHHOTI'0 COIJIallleHUs IPeACTaBUTEedA OLHOH CTOPOHKI C
IPYTOi MJIM CTeYeHHU TAKeNRIX 00cToATeancTs (cT. 179 'K PD).

7.8. NpaBo co6cTBeHHOCTH:
__npuobpeTexue u npekpatyeHue

IIpaBo cOGCTBEHHOCTH Kak CYyOBEKTUBHOE FPasKJaHCKOe IIPaBo eCTh
3aKpeIUIeHHaA 3aKOHOM BO3MOYKHOCTH JIUIIA [T0O CBOEMY YCMOTPEHHUIO
BJIafieTh, IOJb30BATHCA U PACHODPAKATHCA NMPUHALJIEKAUIUM eMy
MMYIIECTBOM, OXHOBPpeMeHHO IPUHUMAA Ha ce6s1 GpeMs U PHCK ero
COlePIKAHUA. _

IIpaBo coGCcTBEHHOCTH MOYKET OBITH PACCMOTPEHO B 06 beKTHBHOM
H B cy0'beKTHUBHOM CMEICJIe. B repBoM ciryduae peusb UJeT O IOPUIU-
YeCKOM MHCTUTYTE — COBOKYIHOCTH IIPABOBHIX HOPDM, 3HAYHUTENb-
Has YacTb KOTOPHIX, HMes I'Pa’KJaHCKO-IPABOBYIO IIPUPOAY, BXOAUT
B IIOAOTPACJIb BEIITHOT'O IIPaBa.

OpHaKo B MHCTUTYT IpaBa COGCTBEHHOCTH BKJIIOYAIOTCSH He TOJIb-
KO rpakJaHCKO-IIpaBoBEIe HOPMEI. OH OXBaThIBaeT Bce HOPMHI IIpa-
Ba, 3aKperiaioue (IpU3HamIKUe), peryJIupyollne 1 3aluao-
III1e IPUHALJIEXKHOCTh MATePHAILHBIX 6J1ar KOHKPETHBIM JIMIIaM.
K uumM, ciezoBaTeIbHO, OTHOCATCA He TOJBKO COOTBETCTBYIOLIHE
HOpPMBI M'PaXKaHCKOIO IpaBa, HO U ONpefesleHHbIE MPeANIUCaHUA
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KOHCTUTYIIMOHHOI'O 1 afMHHICTPATHBHO-IPABOBOTO XapaKTepa, u
Jladke HEKOTODBIE YIOJIOBHO-IIPABOBLIE IPaBIJIa, YCTAHABINBAIOIIKE
TMPUHALJIEKHOCTD HMYIIIECTBA ONpefesIeHHRIM JIHIIaM, 3aKPeIlIA0-
Imye 3a HUMM M3BeCTHEIe BOSMOXKHOCTH ero UCIOJIb30BaHUA M IIpe-
AycMaTpHBaloliye I0pUANYeCKHe CIIOCOGhI OXPaHEI IIPaB M MHTEpe-
coB co6cTBeHHNKOB. THaue roBopsi, mpaBo cOGCTBEHHOCTH B DOBEK-
THBHOM CMEICJIE IIPeACTaBJIAeT co00ii He rpaKZaHCKO-IIPaBOBOM, a
KOMILJIEKCHBIH (MHOroOTpacjeBoii) MHCTUTYT IIPaBa, B KOTOPOM Of-
HakKo Opeobyagaroinee MecTo 3aHMMAIOT I'DaXAaHCKO-IIPaBOBLIE
HOPMBL. DTH IOCJIeJHHE B COBOKYITHOCTH OXBATHIBAIOTCA IIOHATHEM
npaBa cOOCTBEHHOCTH KaK I'PaXXJaHCKO-IPABOBOI'O HHCTUTYTA, BXO-
JOAIIero B 0611yI0, eAUHYIO CUCTEMY I'DAXKAAHCKO-IIPAaBOBEIX HOPM.

B cy6beKTHBHOM CMEIC/IE PABO COOCTBEHHOCTH, KaK M BCAKOE
CY0beKTUBHOE [IPABO, eCTh BO3MOXKHOCTE OIIPe/ie/IeHHOTO [I0Be/IeH !,
Z03BOJIEHHOTO 3aKOHOM YIIPABOMOYeHHOMY Iy, 'C 3T0it TOUKH 3pe-
HUA OHO IIpeficTaBIsIeT co060it HauGoJree NIMPOKOE IO COREPIKAHHUIO
BeIIHOe IPaBo, KOTOPOe KaeT BO3MOXKHOCTb CBoeMy 00.1a1aTelIi0-co6-
CTBEHHHUKY, ¥ TOJbKO €My, OIIpeeJATh XapaKTep U HallpaBJleHUs
MCIIOJIb30BAHUSA IPUHALJIEKALEr0 eMy UMYIIeCTBa, OCYIIeCTBIAS
HaJ HUM ITOJTHOE X03ANCTBEHHOE rOCIOACTBO.

Conepmam(e npaBomouuii co6crBemanka. B myukre 1 cr. 209
IK PO npanomoqna co6CTBEHHNKA PACKPHIBAIOTCA C [OMOIMIBIO
«TPUaZBI» IPaBOMOYMIt: BIafleHUs, II0Jb30BAHUA U PACIIOPAKEHUA.

'Tlox mpaBOMOYIMeM BJIaIeHM IIOHMMAETCA OCHOBAaHHAA HA 3aKOHE

(T.e. IopuguYecky obecrneyeHHas) BOSMOXKHOCTb HMETh Y ce0a AaH-
HOe UMYIIEeCTBO, COAEPIKATh €ro B CBOEM xosaﬁc'rné (bakTHUECKH
00J1aJaTh MM, YHCJIUTH Ha CBOeM GajaHce M T.II. .E'Ipa.nomoqne TI0JIL30-
BaHUSA NPeACTaBJIAET c060i OCHOBAHHYIO Ha 3aKOHE BO3MOYKHOCTD 3K-
CILTYaTaIlMu, X03ARCTBEHHOTO MM MHOTO MCIIOIb30BAHUA HMYIIIe-
CTBa ITyTeM U3BJIeYeHUA U3 Hero IoJe3HbIX CBOMCTB, ero morpebe-
HuA. OHO TeCHO CBfA3aHO C IIPaBOMOYMEM BJaJeHHUs, U6O B
6OJIBITNHCTBE CJIy4aeB MOXKHO [TOJIL30BATHCA UMYIIECTBOM, TOJIBKO
daxTUyecKku BIages nM.(\_IIpaBomoqne pacnopsKeHud o3HaYaeT aHa-
JIOTHYHYIO BO3MOXXHOCTE OIIpefieJIeHUsA I0PUANUEeCKOMH CyALObI NMY-
1IeCTBa MIYyTeM U3MEHEeHUA ero NpUHALIEKHOCTH, COCTOAHUA HJIH
HasHaueHMA!(OTUYXKAEHNe 110 JOrOBOPY, Iepeaya o HacleJCTBY,
VHUUTOMKeHHUe U T.1.).

B cBoeif COBOKYITHOCTH Ha3BaHHEIE TPABOMOYH S NCUEPILIBAIOT BCe
npefocTaBIeHHbIe COGCTBEHHUKY BO3MOXKHOCTH. ¥ COOCTBEHHUKA
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OAHOBPEMEHHO KOHIIEHTPUPYIOTCA BCE TPH YKA3aHHEIX IIPABOMOYMA.
Ho nopo3Hb, a MHOrAa U BCe BMECTe OHM MOTYT IPMHALJIEXKATb U He
CcOGCTBEHHHMKY, 8 MHOMY 3aKOHHOMY BJIaZieJIbIly HMYIIECTBa, HAIPH-
Mep, apeHIaTopy.

IToaToMy ycTaHOBJIEHMe IeJIeBOro HasHAYEeHUA AJIS COOTBETCTBYIO-
muX 00’bEKTOB U CBA3aHHOE C 3TUM OrPAaHHYeHNe BO3MOXKHOCTEM UX
CcOOCTBEHHHKOB CIIY?KHUT 00eCIIeYeHIIO BaXKHOIO ITyOJIMMYHOrO HHTEpe-
ca. ITpu aToM co6cTBEeHHUK BOBCE He JIMINAETCS CBOMX MPABOMOYMIL.

Bo3MOXKHEI ¥ OrpaHUYeHNA (IIpeieJIbl) OCYIIeCTBIeH! A [IpaBsa co0-
CTBEHHOCTH, IPeAyCMOTPEHHbIE 3aKOHOM MJIM JorosopoM. Tak, mpa-
Ba nnpuobpeTaTens (CobcTBeHHUKA) HeABMYKMMOI'0 MMyIIlecTBa (IJIa-
TeJbIIUKA PeHTHI) IO JOTOBOPY ITOKM3HEHHOT'0 COAEPYKAHMUA C MIK-
nuseHneM (ct. 601 'K P®) uckaroyaroT 1jid HEro BO3MOXKHOCTh
OTYYKAATh UK UHEIM 00Pa30M pacIopaKaThcAd NPHOOPeTeHHEIM B
COGCTBEHHOCTH MMYIIIECTBOM 6e3 corjacus cBOoero KoHTpareHra (mo-
JIy4aTess PeHTHI). 3TO CIYKUT OXHOM U3 rapaHTHI MHTEPeCcoB IoC-
JIeAHero Ha cJiy4ail mpeKpaileHus 0643aTeJbCTBa U3-3a CePLe3HOT0
HapyIIeHUA CBOMX 00A3aHHOCTEH IJIaTeIbIIMKOM PeHTH (cT. 604,
605 I'K PD).

BaskHast 0cOGEHHOCTDb IPaBOMOYHIL COOCTBeHHHKA 3aKJIIOYaeTcA B
TOM, YTO OHM IO3BOJIAIOT €My YCTPaHATb, HCKJIIOYATh BCeX ADYTHX
JIMIL OT KAKOT0-TNG0 BO3AECTBUA Ha IDHHAIesKalllee eMy UMYyILie-
CTBO, €CJIM Ha TO HET ero BOJIPFH B oriuune ot 3TOro, IpaBOMOYNSA
MHOr0 3aKOHHOTO BJIafieIbIia, Aayke OQHOMMEHHEIe C IPABOMOUYMAMH
coGCTBEHHUKA, He TOJBKO He MCKJIIOYAOT IIPaB Ha TO JKe UMYIIeCT-
BO CaMOro cCOGCTBeHHUKA, HO ¥ BO3HUKAIOT 0OBIYHO II0 BOJIE IOCJIe-
JHEro M B IPeAyCMOTPEHHKIX UM IIpeAeiax, HAllpUMeP, 10 JOrOBOPY
apeH/IE.

Co6CTBEeHHHK HeceT TaKJKe PHUCK Cay4aiHoi ru6esiy uiIu nopuu
CBOEro MMYIIIeCTBa, T.€. ero YTpaThl UK HOBPeXAeHUS IIPU OTCYT-
CTBMH Ybeii-T160 BUHHI B 3ToM (cT. 211 'K P®). Ilo cyTH, aTOT pHCK
TaKiKe COCTaBJAeT YacTh YKA3aHHOrO BhIllle OpeMeHU COOCTBEHHM-
ka. [lepeHoc pucka cay4aitHoif ru6en UIM MOPYM UMYIIECTBa Ha
APYrUX NI, BO3MOYKEH 10 JOrOBOPY COGCTBEHHUKA ¢ HUMU (Hanpu-
Mep, II0 YCJIOBUAM KOHKPETHOI'O apeHAHOro JOroBopa), a TakXe B
CHJIy YKa3aHUA 3aKOHA (B YaCTHOCTH, TAKOH PHUCK MOXKET HeCTH
OIEKYH KaK J0BePHUTeJbHBIN YIIPABIAIOLINI HMYIIIECTBOM COOCTBEH-
HHKAa-TIOZONEYHOro).

IIpo6iema «10BEPHTEIHLHON» H «PACIIENIeHHOI cOGCTBeHHO-
ctu». CoGCcTBeHHUK BIIpaBe NepefaBaTh APYTUM JIHUIAM CBOM IIpaBa
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BJIAJICHNSA, [TOJIB30BAHUA ¥ PACIOPSKEHUS MPUHALIEIKAIIM eMy UMy-
LIEeCTBOM, OCTaBasACh ero cobcTBeHHUKOM (. 2 cr. 209 'K P®). Ha
3TOM OCHOBaHAa U mpegycMoTpeHHas 1. 4 ct. 209 'K P® BoaMox-
HOCTh IlepeAaTh CBOe MMYILECTBO B JOBEPHUTEJbHOE YIIpPaBJiIeHHe
ADYTOMY JIMLLY, YTO He BJIEUET IlepexXoja K JOBEPUTEILHOMY YIIpaB-
JIAI0INEeMY IpaBa cCOGCTBEHHOCTH Ha II€peJaHHOe eMy MMYIEeCTBO
(. 1 cr. 1012 T'K P®). [JoBepuTensHOE ynpaBieHne ABIAETCH, Ta-
KHUM 00pa3oM, CIIoco00M OCYIIeCTBIeHUS COGCTBeHHMKOM IIPUHAL-
JeXXalux eMy IpaBOMOYMii, OfHOM U3 GOpPM pealu3aliy MPaBo-
MOYHUA pacHnopsAXKeHUd, HO BOBCe He YCTaHOBJIEHHEM HOBOIO IIpaBa
CcOGCTBEHHOCTH Ha JaHHOE MMYINECTBO.

IIpn noBepUTEILHOM YIIPAaBJICHNH, HAIIPIMED, OIIEKYHOM HMYIIle-
CcTBOM cBoero nogomedHoro (cr. 38 'K PD) unu ucnosHUTEIEM 3aBe-
IaHUA (TYIIeNpPUKa3YnKOM) HUMYIIIeCTBOM, COCTaBISIOLIMM HacJIex-
CTBEHHYIO Maccy, TaKOil yIpaBIAIOIINA UCIIOAb3yeT YyKoe HMY-
1IeCTBO, HEe CTAHOBACH €ro COGCTBEHHMKOM U HEe B CBOMX MHTepecax,
a B MHTepecax coOCTBeHHMKA (IIOJOMEYHOr0) MK HHEIX BRITOAOIPH-
obGperareseii (HaceZHNUKOB). [laHHAA CUTYaUsA MOXKET BOSHUKHYTH
KakK I10 YKa3aHHWIO 3aK0HA, TaK U IT0 JOTOBOPY COGCTBEHHHMKA C JOBE-
PHTeNbLHEIM YIIPABAAOIIMM, HAaIpUMep, OPYYAIOLIUM €My 3a BO3-
HarpakAeHue MCI0Jb30BaHHe CBOMX LEHHRIX OyMar AJ1d IoJyYeHus
COOTBETCTBYIOMIEro foxoza (cr. 1012—1026 I'K P®d). Yrpasasiouuii,
KOTOPOMY COOCTBEHHHMK JOBEPHJI CBO€ MMYIIIECTBO, IpHo0peTaeT BO3-
MOXKHOCTB BJIAZIeTh, I10JIb30BATHECA M AasKe PacopAKaThCsA UM, B TOM
YKcJle y4aCTBOBATH C 3TUM UMYIIIECTBOM B IPAsKAAHCKOM 060poTe OT
CBOEro HMeHH, HO He B CBOMX HHTEpecax.

B orimuue or 3TOro, TpacT — CJIOYKHAA CHCTEMAa OTHOLUEHHI,
IPY KOTOPOM yYpeauTeNb TpacTa — cOGCTBEHHMK (CeTTJIOp) Hagels -
eT CBOMMM IIpaBaMM YIIPABJIAOIIEro TPacTa, KOTOPHIM, BEICTYIIAA B
HMMYIIECTBEHHOM 060pOTe B POJIM COOCTBEHHMKA, LOJKEH OTAABaTh
MIOJTyYeHHEI JOXO BLIToAoNprodperateso (beHedpumapy), aeicTBysa
B €ro HHTepecax (COGCTBeHHUK-YYPEeAUTENh U BRITOAOIIPHOGpeTATe Ih-
6eHedHITAaD MOTYT U COBITafaTh B ogHOM ynue). IIpu aTom cuuraer-
csl, YTO KaXXAbIi 13 HA3BAHHKIX YYACTHUKOB OTHOIIIEHUI TpacTa B
onpeieleHHOM 00beMe NMeeT IPAaBOMOYMA COOCTBeHHUKA, T.€. KaXK-
IOBbIN U3 HUX SIBJISAETCS CyOLEKTOM IIpaBa COGCTBEHHOCTH.

B3anMOOTHOLIIEHU A YUYPEIUTENIA TPACTA ¥ YIIPABJIAIOLIETO IIPek-
10JIaraloT BRICOKYIO CTeNeHb J0BepHs, OTBEYarollero HeK1uM IIpes-
CTaBJIEHUSM O CIIDaBeAJINBOCTH, KOTOPBIMK DYKOBOACTBYIOTCA CYABI
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MPH pa3peleHU BOSHUKAKIOIIUX CIOPOB M KOTOPLIE TOJBLKO M JAIOT
BO3MOJKHOCTh HOJ’KHBEIM 06pa30oM IPOKOHTPOJMPOBATH AeMCTBUSA
yInpasiolero-rpact. Takue npeacTaBiaeHUs O CIPaBegJIMBOCTH
BEIpa6oTaHEI 0c060 BeTBHIO NPEIeJeHTHOrO PaBa — «[IPABOM CIIpa-
BEINBOCTH » , OGEIYHO ITPOTHBOIOCTABJIAEMOTIO «00IIEeMY IIPABY» .
OcHOBaHUAMM BOBHMKHOBEHUA (IpHoGpeTeHN ) NpaBa co6CTBeH-
HOCTH ABJIAIOTCA Pa3JIMYHbEIE IPaBOIOPOXKAAIOLINE IOPHANYECKUE
¢dakThI, T.e. 06CTOATENLCTBA PEaLHOM XKIU3HH, B COOTBETCTBUHM C 3a-
KOHOM BJIEKYII[Me BO3HMKHOBEHHME IpaBa COGCTBEHHOCTH Ha OIpe/e-
JIEHHOe UMYLIEeCTBO Y KOHKPETHRIX Jul. OCHOBaHUA IpHOGPeTeHUs
npaBa co6CTBEHHOCTH HA3bIBAIOTCA TaKiKe TUTYJIaMu cOGCTBeHHOC-
1. THTYyJIbHOE BiIaJieHME — 3TO BIafieHNe Bellblo, OCHOBaHHOE Ha
KaKoM-J100 mpaBe (IIpaBOBOM OCHOBAaHHM, HJIM THUTYJIE), BLITEKAIO-
1IeM M3 COOTBETCTBYIOLIEro opugudeckoro ¢pakra, HapuMep, npa-
BO COGCTBEHHOCTH, OCHOBaHHOE Ha JOTOBOpE KYIJIH-IIPOLAKH Belu
HMJIM Ha IIepexofie ee B MOPAAKe HacjaefoBaHUA. B oryimyue ot aroro,
6ectuTysbHOE (GaKTHUECKOE) BJIaleHHe He OIMpaeTca Ha KaKoe-Jmbo
NpPaBOBOE OCHOBaHHE, XOTS IIPH YCTAHOBJIEHHKIX 3aKOHOM YCJIOBHAX
¥ OHO MOXKeT BJieub olpe/ieIeHHbIe IPaBOBRIE ITOCIEeACTBHA.
TuTyaB COGCTBEHHOCTH MOT'YT IIPHOGPETATHCA Pa3INYHBIMU CIIO-
cobaMi, KOTOPhIe TPAAULMOHHO IOAPa3feAI0TCA Ha JBe IPYIIILL:

— nepeoHaxanbvHbie, T.e. He 3aBUCSAIIME OT IIPaB IIpeAIIeCTBYIOIIe-
ro coGCTBeHHMKA Ha JAaHHYIO Belllb (BKJIOYAA M CJIydyau, Korga
TaKOT'o COGCTBEHHHKA paHee BOOGIIIe He MMEJIOCh);

— npou3eodHble, IpU KOTOPHIX NpaBo COGCTBEHHOCTH Ha Bellb
BO3HMKAeT I10 BoJIe IpeALIeCTBYIOLIero COOCTBeHHUKA (Jale Bce-
ro — II0 IOTOBOPY C HUM).

K nepBomauanrEbiM crioco6aM npuoGpereHMsA mpaBa co6-
CTBEHHOCTH OTHOCATCS:

» co3paHue (H3rOTOBJIEHHE) HOBOIL Bellli, Ha KOTOPYIO paHee He GbI-
JIO ¥ He MOIJIO GEITh YCTaHOBJIEHO HUYLETO [TpaBa COOCTBeHHOCTH;

» mepepaboTka 1 c60p MM JOOBIYA OOIIEZOCTYIHEIX A 3TUX Lie-
Jeil Belneix;

» IIpH oIpefleJIeHHEIX YCIOBHIX — CAMOBOJIbHAA ITOCTPOMKA;

» npuobpereHKe MpaBa cOGCTBEHHOCTH Ha 6eCX03HOe MMYIECTBO,
B TOM YKCJIe HA MMYILECTBO, OT KOTOPOro COGCTBEHHUK OTKa3aJICs
MJIM Ha KOTOPOe YTPaTHJI Ipaso.

K npouaBogHEIM crioco6aM nmproOpeTeHUs TpaBa co6CTBEHHOCTH
OTHOCHTCS TpHOGpPeTeHne ITOro IIpaBa:
» Ha OCHOBAaHHH JOroBOpa WM MHOM CAeIKHU 00 0TIy KAeHUH BelIy;
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» B IOpAAKe HACJIeZOBaHUA IOCJe CMEPTH MPakJaHUHA;
b B IOpAJKeE IIPABONPEEMCTBA ITPH PEOPraHU3AIlNK IPUAMIECKOro

Jvma.

9Ti npaBa oOLYHO He YTPaYHUBAIOTCA IPH CMeHe cOGCTBeHHNKA
BeIllH, mepexofsAlleiil K HOBOMY Biafeabny, Kak ObI o6peMeHAd ero
MMYIIIEeCTBO.

TaxumM 06pa3oM, pasjMyre NepBOHAYAILHEIX 1 IPOM3BOAHBIX CIIO-
co60B Iprno6GpeTeHN s NpaBa COOCTBEHHOCTH, IO CYTH, CBOAUTCH K
OTCYTCTBMIO MJIM HAJIMYHIO ITPABOITPEEMCTBA, T.€. IPeeMCTBA IIPaB U
06s13aHHOCTE# BiIagenbues Bewy. B cBoo ouepens, 3To 06CTOSATEND-
CTBO AejiaeT BO3MOYKHBIM pas3jiMyie IOHATHI « OCHOBAHHUS BO3HHUK-
HOBEHMA IIpaBa cOGCTBEHHOCTH» (T.e. TUTYJIOB COGCTBEHHOCTH, MJIK
IIPaBONOPOIKAAIOIINX IOPUANYECKUX (GaKTOB) M «CIOCOORI Ipuobpe-
TeHUA IpaBa COOCTBEHHOCTH » (T.e. IPABOOTHOINEHUH, BOSHHUKIINX
Ha OCHOBE COOTBETCTBYIOINUX IOPUAMYECKUX (HaKTOB).

MHorue crmoco6sl BOSHMKHOBEHHUA IIpaBa COGCTBEHHOCTH MOTYT
HCIIOJIB30BaThCA JTIOGBIMY Cy6BeKTaMu rpaskaaHcKoro npaea. Ilo-
3TOMY OHM Ha3BEIBAIOTCA OOIIMMH (MM 00lIerpaskJjaHCKMMH) CIIOCO-
6amMu mprobpeTeHNs MpaBa cOOCTBEHHOCTH. TaKoOBEI, HAITpUMep, IIpa-
BOOTHOIIIEHUA, BOSHUKAIOIIIE HA OCHOBe Da3IMYHAIX caesoK. Fme-
IOTCA M CIlelaIbHbIE CIIOCOOHI BOSHUKHOBEHUA 3TOT0 [IpaBa, KOTOPLIe
MOT'YT UCIIOJIb30BaThCA JUIIL CTPOTO OIpeLeIeHHEIME CYObeKTaMu.

Tak, peKBU3UOUs, KOHQUCKAIUA, HALIUOHATN3ALUS MOT'YT CJIY-
YKUTb OCHOBaHIEM BO3HUKHOBEHHUSA TOJBKO IM'OCYAaPCTBEHHOM COOCTBEH-
HOCTH, a c0Op HAJIOTOB M IMOIINH — TaKXKe M MyHHULUIAILHOR co0-
CTBEHHOCTH, M00 JJIA BceX APYTMX COOCTBEHHUKOB OHM SABJISIOTCA CIIO-
cobaMu IpeKpallleHnA UX IIpaBa Ha COOTBETCTBYIOLIlee UMYINECTBO.

IlepBoHauaHHBIE CIIOCOOBI IPHOOPETEeHU MPABa COOCTBEHHO-
cti. K yuciry faHHEIX cITOCOGOB IIpeXi e BCero OTHOCUTCS M3rOTOB-
JeHue (co3zaAue) HOBOI Beury. Peyb OIpH 3TOM MAET O CO3MAHUH
TaKoil Beru «aad ceba» (. 1 cr. 218 I'K), u6o ecnu ona cosgaerca
T10 JOTOBOPY AJIA APYTOro JINIA, OHO X CTAHOBUTCA COOCTBEHHHKOM B
CHJTY ZOTOBOPHHIX ycJI0BHii. BaskHoe 3HaueHMe IpH 3TOM Ipuobpe-
TaeT MOMEHT, ¢ KOTOPOT'o Belllb MOKHO CUMTATh CO3AaHHOM (cylie-
CTBYIOILIE#), 100 OH ¥ CTAHOBHUTCS IIPABONOPOXKAAIOIINM (haKkTOM.

IIpousBoxHEIE CIIOCOOBI NPHOOPEeTEeHH MPaBa COGCTBEHHOCTH.
ITpu Takux cmocobax MprHoOpeTeHNs IIpaBa COOCTBEHHOCTH YYHUTHI-
BaeTCA BOJIA MIPeXKHero co6cTBeHHUKA (0TYY KAaTed BelllH), T03TO-
MY 37ech OCHOBaHUA MPHO6GpeTeHUA IpaBa COGCTBEHHOCTH Y OMHUX
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JIALL OHOBPEMEHHO ARJIAIOTCA OCHOBAHUSMH IIPEK DALLIEHUS 3TOrO e
npaBa y Apyrux aun. [Ipu 3ToM BaXKHOe 3HayeHMe I0TyJaeT TOUHOoe
onpejesieHe MOMEHTa, C KOTOPOro Ha mpuobpeTaTess Belll| HO KO-
roBOpY IIEPEXOAUT ITPaBo cOOCTBEeHHOCTH. Beb ¢ aToro sxe MomMeHTa
Ha Hero nepexofAT u 6peMsa coOGCTBEHHOCTH, M PHUCK CIyJaifHOi ru-
6eJIM MM IOPYH BellH.

IIpaBo co6cTBeHHOCTH ABAAETCA He TONBKO Hanbosiee IIUPOKUM,
HO ¥ HanboJiee YCTOMYMBEIM BelI[HEIM ITPABOM, COCTABJIASA OCHOBHYIO
IOPMANYECKYIO IPEAIOCHIIKY ¥ Pe3yAbTaT HOPMAJBLHOrO MMYyIlIle-
CTBeHHOT'0 060pora. I10o3ToMy 3aKOH CllemMAaILHO PeryJIMpyeT He TOJb-
KO OCHOBAHU IIPNoOpeTeHud IpaBa cOOCTBEHHOCTH, HO ¥ OCHOBaHUA
npexpalneHusa (IIpaBonpeKpalamlne opuanyeckue GaxTel). ITH
TocJeJHENE MOAJNEKAT 0CO00 TIIATEJbHOM perjaMeHTaluH C TeM,
YTOGRI COXPAHUTD U IHOAAEPIKATh «IPOYHOCTEL» ITPAaBa COGCTBEHHOCTH
B COOTBETCTBMH € IPOBO3raameHHLM B 1. 1 ct. 1 'K PP npunmu-
ITOM HeNIPUKOCHOBEHHOCTH COGCTBEHHOCTH.

BwMmecTe ¢ TeM rpaskAaHCKO-IIPABOBAasA PerjiaMeHTaIsA OCHOBaAHUH
IIpeKpaleHd HpaBa cOOCTBEHHOCTH B OCHOBHOM HaITpanJjieHa Ha obec-
meyeHNe HeIIPUKOCHOBEHHOCTH YaCTHOM COGCTBEHHOCTH MPaKAaH U
IOPUANYECKHUX Jul,. Begb MHOrMe OCHOBaHMSA MPeKpallleHUA IpaBa
co6CTBEHHOCTH, IO CYTH, YCTAHABJIMBAIOT BO3MOXXHOCTH II€peXoaa
MMYyIIecTBa JUIOb U3 YACTHOH B MyOGIMYHYIO COGCTBEHHOCTD, HO He
Hao6opoT. IIpexkae Bcero 3To OTHOCUTCA K BO3MOXXHOCTAM IIPUHY-
OUATEJILHOrO [IpeKpaleHNs MpaBa cCOOCTBeHHOCTH (ITOMHMO BOJIH COG-
CTBeHHMKA). Y HHUBepCaJbHEIM XapaKTep, Kacaloluiica Bcex cob-
CTBeHHMKOB, HMEIOT OCHOBAHHUSA ITpeKpalleHus IpaBa COOCTBEHHOC-
TH IO BOJIe caMoro cobcTBeHHHKA (B JOOPOBOJIBHOM ITOpALKe) 160 B
CBA3M ¢ rH6esIbI0 MM YHUYTOXKEHUEeM BelllH, a TaKKe IIpeKparie-
HMe 3TOro INpasa IIpH ofpallieHuy KpeJUTOPaMU B3LICKAHUSA Ha UMY-
IJeCTBO COOCTBEHHMKA II0 ero 00A3aTeIbCTBAM.

peKpalneHue Ipasa cCOGCTBEHHOCTH MPOMCXOLUT JIUIIIE B CIyda-
AX, IPAMO NpeXyCMOTPEeHHKIX 3aKoHOM. IIpe/ie Bcero 3To cory4yan
NIpeKpallieHus JaHHOTO IIpaBa II0 BoJie COOCTBeHHUKA. Takue ciryyan
OXBATBIBAIOT ABE I'PYNILI CUTYALMii: OTUYXKAeHNe COGCTBEHHUKOM
CBO€ro UMYIIeCTBa APYTUM JIUIAM U AO0OPOBOJILHEIM OTKa3 COGCTBEH-
HHMKA OT CBOEro npasa. B mepBoii cuTyauuu peys MAET O Pa3JINYHBIX
cleJKaX IT0 OTYYKAeHHIO CBOEr0 MMYILECTBA, COBEPIIAEMEIX ero
COGCTBEHHMKOM (KYILIA-IIPOAarka BO BCeX ee Pa3HOBUIHOCTSX, MeHa,
JlapeHue, apeH/a ¢ BEIKYIIOM M T.A.). [lopsafok mpekpaleHus nmpasa
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COGCTBEHHOCTH OTUY KAaTe s (M BOSBHUKHOBEHNS IpaBa COGCTBEHHO-
CTH y IproGpeTaTess) peryaupyerca INIaBHbIM 00pa3soM HOpMaMHM 0O
cAeaKax ¥ JOroBOpaXx.

Orka3s or npasa cobereerHocTH (cr. 236 I'K PD) hopmansHo mpen-
craBideTr co0oil HOBoe JJIA Halllero 3aKOHOAATeJIbCTBA OCHOBaHUE
TIpeKpalleHud 3TOro MpaBa, XoTA, IO CYIIECTBY, OHO ¥ paHee MOIJIO
HCIIOJIL30BATHCS B UMYILECTBEHHBIX OTHOLIEHUsX. B cooTBeTcTBIU C
3THM IIpaBUJIOM JOIyCKaeTcA JOOPOBOJILHEIM OTKAa3 COOCTBeHHUKA
OT IpUHAJIEKAIero eMy IIpasa (a 1o CyTH — ero OTKa3 OT KOHK-
PEeTHOIA Bellly MJIX Belleit) myreM Jubo my6airyroro o6baBIeHus 06
3TOM, 1160 COBepIIIeHMNA PEaIbHBIX NeHCTBHI, 6ECCIIOPHO CBHETE/b-
CTBYIOIIXX 00 3TOM ero HaMepeHUH (HampuMep, BRIGPOC HUMYIIeCTBa).

BaxxHo UMeTh B BULY, YTO 0 NpUOOpeTeHUs IIpaBa coGCTBEHHOC-
TH Ha Belllb, OT KOTOPOI{ OTKa3aJIcsa ee IPeKHU Biaagenen, JpPYyTruM
JIMIOM IpaBa 1 063aHHOCTH IepBOHAYAIBLHOr0O COOCTBEHHUKA He
NIPEeKPaLAIOTCA. ITO 03HAYAET He TOJIBKO BO3MOXKHOCTb «BO3BpaTa»
JaHHOI BelIH MpeXXHeMy cOOCTBEHHUKY (IIOCKOJIBLKY OH U TaK He
YTpaTHJI Ha Hee CBOEro Ipasa), HO ¥ BO3MOXKHOCTE BO3JIOXKEHHUS Ha
HEro OTBETCTBEHHOCTH, HAIpUMep, 3a IIPUYMHEHHEINA JaHHOMN BEIIbIO
BpeJ, ecM OpolileHHass COOCTBeHHMKOM Belllb 00/1afa1a KaKUMU-JIN-
60 BpeZIOHOCHEIMU CBOMCTBAMM.

_ OcobmIit cryyait IpeKpaleHusa IpaBa coOCTBEHHOCTH IIPEACTaB-
JaseT co60ii MPUBATH3AIMA rOCYyXapPCTBEHHOr0 M MyHHITMIIAJILHO-
ro umymectsa (ct. 217 'K P®). Ora pacnpocTpaHsercs TOJILKO Ha
MMYIIEeCTBO, HaXOAsIIeecs B rOCYAapCTBEHHON ¥ MYEUIIUIATLHOM
COOCTBEHHOCTH, T.€. MBICJIMMA JIMIIb JJIA IyOJNYHEIX, & He YaCTHBIX
coGCTBEHHUKOB, ¥ YK€ B CHJIy 3TOr'0O He MOYKeT pacCMaTpPHUBaThCA B
KauecTBe 00IIero OCHOBaHMA MpeKpallieH!us nmpaBa COOCTBEHHOCTH.
BmecTe ¢ TeM OHa Beceraa CTAaHOBUTCA OCHOBaAaHMEM BOSHUKHOBEHUA
mpaBa YaCTHOM COOCTBEHHOCTH (rpa’kJaH U IOPUAHUYECKHUX JIHIL).
IIpuBaTH3ansa IPOBOAUTCS IO PELIEHUIO CAMOr0 NyOJINYHOrO Coo-
CTBEHHHUKa M IpeAIojaraer oJy4eHre UM ompeieIeHHOM IJIaTh 3a
IpUBATU3NPOBAHHOE UMYyIIecTBO. Ee 06BeKTOM ABIAETCS UMYIIe-
CTBO, B OCHOBHOM HEABUKMMOE, IIPAMO YKa3aHHOEe B 3TOM KayecTse
B 3aKoHe. HakoHell, oHA MOXKeT IIPOM3BOAUTLCSA TOJBLKO B IIOPAAKE,
NpeAyCMOTPEHHOM 3aKOHAMH O IPUBATU3ALMH, a He O0LIUM rpasx-
JNaHCKMM 3aKOHOAATEILCTBOM. 4

_IIpaBo cob6cTBEHHOCTH Ha Belllb IIpeKpAalllaeTcs TaKxKe ¢ ee rube-
JIBIO WJIM YHUYTOXKEHHUEM, IIOCKOJIBKY IIDH 3TOM MCYe3aeT caM OOBeKT
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LaHHOTO npana._\ HHoe fes10 — IPHUYUHEL, IO KOTOPHIM 3TO IPOM30-
uwro. B ciryyae rubenm ey nogpasyMeBaercs, YTO 3TO IIPOMIOLILIO
[IPY OTCYTCTBUM Ybeif-1160 BUHBI, B CHIY CIyYailHBIX IPUYMH UIH
AeMCTBUA HEIIpEOJOJIMMOM CHJIBI, 32 PE3YJAbTATHl KOTOPBIX HUKTO,
Kak MpaBMJIO, He oTBevyaeT. Torga pUCK yTpaThl HMYIIeCTBa 10 06-
1eMy IpaBUIY JIEXKHUT Ha caMoM cobcTBeHHEKe (cT. 211 TK PD).
Eciim »ke Belllb YHUUTOKEHA 110 BUHE UHBIX (TPEThUX) JIUI, OHU He-
CYT Hepex cCOOCTBEHHUKOM MMYILECTBeHHYIO OTBETCTBEHHOCTD 34 ITpH-
YMHeHHe Bpefa.

Cay4yau IpMHYUTEILHOI'O U3BATHA UMYILLECTBA ¥ YaCTHOTO co6-
CTBEHHHMKA Ha BO3ME3AHBIX OCHOBAHUSIX.

PUHYAUTEILHOE UIBATHE Y COOCTBEHHUKA IPUHAJIEIKAIIIET0 eMY
MMYIIecTBa JOIYCTMMO TOJBKO B CIyYasaX, NPAMO IIepeuyrCIeHHbIX
n.2cr. 235TK Pdl.\(Hepeqeub TaKMX cay4yaeB copMyJIUpPOBaH MC-
YepIILIBAIOIIUM 06pa3oM, He JOMYCKAIOIIUM ero PaCIINPEeHUs faxe
MHBIM 3aKOHOM. B 3TOM cocTOMT OHa U3 BaKHLIX rapaHTHl MpaB
cobcTBeHHUKA. KOHKpeTHBIe OCHOBaHUA USBATHSA UMYLIECTBA Y CO0-
CTBEHHMKA ITOMHMMO €ro BOJI U B 3TUX CJIyYaAX AOJKHEI OBITh MpA-
MO MpeLyCMOTPEHBI 3aKOHHO, U3BbATHE UMYIIECTBA Y COOCTBEHHMKA
B Ha3BaHHEIX CJy4asax IO o6IIeMy MpaBUJIy IPOU3BOLUTCA Ha BO3-
Me3THBIX OCHOBaHUAX, T.e. KOMIIEHcalluel COOCTBEHHUKY CTOMMOC-
T1 u3nIMaeMoii Benu (Beuteit). OHo fomyckaercs:

» IPH OTUY KACHUM MMYIIECTBA, KOTOPOE He MOKET IIPUHALJIEeKATh
OaHHOMY JIMLY B CHJY 3allpeTa, MMeIOIerocsa B 3aKoHe (BelnH,
H3BbATHIE U3 000pOTa MK OrpaHUYEeHHBIe B 060poTe);

» IPH OTUYXKACHUU HeABMKMMOCTH (3LaHUI, CTDOEHHUH U T.II.) B
CBSA3U C U3BATHEM 3eMEeJLHOTO YYacTKa;

» IpH BEIKYIIEe 6eCX03AMCTBEHHO CONEPKUMBIX KYJIbTYPHBIX Il€H-
HOCTeI1;

) IIPH BRIKYIIE ZOMALIHUX KUBOTHEIX B CIy4asX HeHaAJIeXKAaIIero
oOpalleHus ¢ HUMH;

» Ipy PeKBU3UIMY UMYIIECTBA;

» IIpH BBIILJIATE KOMIIEHCAIIMM YYaCTHUKY H0JieBOi cOGCTBEHHOCTH
B3aMeH NIpUYHUTaloLieiicsa eMy yacTu oblmero nMyinecrsa npu ee
HeCopa3MepHOCTH BhLAeIAeMOH foJie;

» pu NpuoOpeTeHNH IpaBa COOCTBEHHOCTH Ha HeJBUKUMOCTD IO
PelLlIeHHIO CyAa B CAy4YasaiX HEBO3MOXXHOCTH CHOCA 3JaHUSA MK
COOPY KEHHA, HAXORAALIUXCA Ha YY>KOM 3eMeJLHOM yYacTKe;

) OpH BEIKYIIE 3eMEeJbHOr0 Y4acTKa AJis FOCYAapCTBEeHHBRIX WU
MYHUIUIAIBHEIX HYKA B COOTBETCTBHU C PELIIeHNEM CyZAa;
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» IpU UIBATHHU Y COGCTBEHHUKA 3eMEJILHOTO YYaCTKa, UCIOJIb3ye-
MOro MM ¢ rpyORIM HapyllleHHEeM NpeAHUCaHHil 3aKOHOAATEIh-
CTBa;

} IIpH IIpofaike ¢ IyGJMYHBIX TOPIOB IO PEIIeHHI0 cyaa 6ecxo3sii-
CTBEHHO COAEPIKHUMOTrO JKHUJIOTO IIOMEIEeHN;

) IpM HAOWOHANM3AIUU UMYIIECTBA COOCTBEHHUKOB B CHUJIY IIDU-
HATUA CIIEUAIHHOTO 3aKOHA.

Crnenyer Nog4epKHYTH, YTO B OJHOM M3 IEPEYHCIIEHHEIX CIyYaeB
peyb MOXKeT UATH 00 M3BATUH UMYILIECTBA U3 COOCTBEHHOCTH rocy-
JapCTBa WIM HHOIO ITy0/ITIHO-IIPaBOBOro 00pa3oBaHMs (BEIILIATA KOM-
TeHcaluy YYaCTHUKY JOJeBo# cobcTBeHHOCTH). Bee ocranbHEle CH-
Tyanuu KacaloTcsd BOSMOMKHOCTH IIPUHYAUTEIBHOTO IPeKpaIieEusd
YaCTHOI COGCTBEHHOCTH I'DaKAaH WIH IopuANYeckux aun. [Toaro-
My peyb 37eCh IIOUTH BCersa UAET O BO3MOKHOCTAX U3BbATUA UMY-
1IeCTBA Y YACTHBIX COGCTBeHHMKOB.

IIpekpamenue mpaBa cOOCTBEHHOCTH Ha UMYIIECTBO, KOTOpOe He
MOXKeT IPHHAJJIeXKaTh JaHHOMY JHUIY B CHIY 3akoHa (cT. 238 TK
P®), umeer B BUAY NpesKae BCEro 3aMIUTY TyGJIMYHO-ITPABOBRIX MH-
TepecoB. Peub uAeT o TexX BUAAX UMYIIECTBa, KOTOPEIE IO IIPAMOMY
YKa3aHUIO 3aKO0HA 160 M3BATH M3 060pOTa, T.€. MOI'YT HaXOAUThCA
MCKJIIOUUTEJILHO B rOCyAapCTBeHHOM COOCTBEHHOCTH, JIN0O0 OrpaHu-
YeHEI B 000poTe, B YACTHOCTH, MOAJIEKAT MIPHUOOPETeHUIO JIMIIb 10
CITeIIMaIbHOMY Pa3peleHUI0 roCyJapCTBeHHBIX OpraHoB.

7.9. 06s3aTenbCTBa B rpaXAaHCKOM npase:
NOHATUE U BUABI, CPOKU AEACTBUA

JlerannHoe onpenenenue oba3aTennersa faercs B cr. 307 'K PD:
B CHJTY 00513aTe/IECTBA OZHO JIHUIIO (JOIKHUK) JOJYKHO COBEPIIUTD B
noJb3y Apyroro (Kpeguropa) ompefesieHHOe AeiicTBHe, KaK TO:
nepeRaTh UMYILIECTBO, BRIIIOJHUTE PaboTy, YILUIATUTL JeHBIH U T.II.,
160 BO3JePyKaThCS OT ONIPeeJIEHHOr0 AeMCTBUA, a KPEAUTOP UMe-
eT IIpaBo TPeGOBaTh OT AOIKHUKA MCIIOJIHEHUA ero 06A3aHHOCTH.

O0s13aTeNILCTBA BOSHUKAIOT M3 JOroBOpa BCIEACTBHE IPHYMHEHUS
BpeZa ¥ U3 MHEIX OCHOBaHMM, ykazaHRHIX B [K PO.

9TO opesieIeHNE:
a) I03BOJISAET IOHATH CVILIHOCTD JAHHOIO MPasKAaHCKO-IIPABOBOIO MH-

CTHTyTa: 00A3aTeN* ¢~ % - CYTh I'PaXKAaHCKOE IPABOOTHOLIEHHE

MeXXAY ABYMS JHMUs - JTHOMY M3 KOTOPHIX Heo6X0oguMo co-
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BEPIIUTH B [TOJIL3Y APYTOro onpeAejeHHkIe feicTBUA (lepeaaTh
MMYINEeCTBO, BHIIOJIHUTL Pab0oTy, YILIATUTh AeHbI'H, OKA3aTh yC-
JIYTH U T.X.) 1160 BO3AepIKATHCA OT ONpPeAeIeHHOro AeMCTBUA,
a nocJeAHUI BIIpaBe 3TOro TpeboBaThb;

COeP’KUT HaMMeHOBaHHUE CTOPOH B 00513aTeILCTBE: OIKHUK —
CTOpPOHA, KOTOpasA 00513aHa COBEPIIXUTH B II0Jb3y APYTOil CTOPOHBI
(mpyroro Juna) onpeaesieHHEIE AeCTBUSA J160 B HHTEpECax 3TOro
JINIA BO3AEPIKATHCSA OT BBHIITOJIHEHU S ONPeJeIeHHOrO AeiCTBUA;
KpeaUTOp — CTOPOHA, KOTOpas BIpaBe TpeGoBaTh OT JOMKHUKA
BBIIIOJTHEHUS ONpeZie/IeHHOro 00A3aTe ILCTBA MJIM BIIpaBe TpeGoBaTh,
Ha000pOT, BO3AEPIKATHLCS OT BRITOJIHEHNA ONpPefeIeHHOIO AeHCTBHISA.
Xora B ct. 307 'K PProsopurcs o ToM, YTO JOIKHUKOM B 0065-

3aTeJIbCTBE SABJIAETCA OLHO JIMIO, 8 KPeAUTOPOM — APYyroe, Ha CTO-
POHe Ka’XAO0ro U3 HUX MOTYT BHICTYNATh HECKOJbKO JuIL (cT. 308
'K PD).

a)

B)

r)

OCHOBaHUAMY BOSHMKHOBEHUS 00513aTeILCTBA ABJIAIOTCA:
IOTOBOPEI, T.€. CAENIKH, rae 6ojee ogHO cTopoHEl. Hanbonbrmii
MaccUB 003aTeJIbCTB BOBHMKAaeT UMEHHO U3 JOTrOBOPOB (KYILIU-
MPoAa’ku, HOCTaBKH, KOMHUCCHH, IOPYYEHUSA, apeHbI, COBMECT-
HOM JeATeIbHOCTH, IOAPAAA U T.I.);

ONHOCTOPOHHUE CAEJIKH. B aTOM ciryuae JMII0, coBeplIAaoIIee CAeI-
KY, BEICTYIIAeT B POJIM AOJPKHUKA (HampuMep, JIUIO, 06'bABUB-
1Iee KOHKYDPC, — IOPH IPOBeAeHUM KOHKYypca);

NpUYMHEHUe Bpeaa aApyroMy auny. Hanpumep, y Jiuna, npuyu-
HUBLLETO0 I'PaXKJaHUHY YBeube MJIM WHOE IIOBpesKAeHue 340POBb4,
BO3HUKAaeT 0643aHHOCTbh BO3MECTUTE YTPaueHHHIH 3apaboTok (Ho-
XOZ), a TAKKe pacXo/bl, CBA3aHHEIE C HOBPEXKIeHUEM 340POBbA;
NpUYMHEHUe MOpaJbHOro Bpefa. B faHHOM ciryyae JOJIKHUKOM
BBICTYNaeT Cy0'beKT, KOTOPHI CBOMMM HeHCTBUAMM NPUIMHUII,
Hampumep, HPABCTBEHHEIE CTPAIAHUSA APYTOMY JIMILY (KPeaUuTopy);

) pacIpocTpaHeHHe 3aBeJOMO JIOMKHEIX CBeIeHMil, IOPOYAIX YeCTh

e)

M JOCTOMHCTBO I'PaXXKaHUHA, JeJIOBYIO DEIyTaIlMIO IOPUANYECKO-
ro juna. JJo/KHUKOM BEICTYTIaeT PaCIPOCTPAHUTE b IOPOYAINNX
CBeleHUil, & KpeJUTOPOM — JIMIO, Ybs YeCTh, JOCTOMHCTBO, JAe-
JIOBas penyTaius IoCcTPagaiu;

HeOoCHOBaTeJIbHOe oboralienue. [leficTByrollee 3aKOHOAATEIBCTBO
npexyCcMaTpPUBAaeT, YTO JIUII0, KOTOpoe 6e3 yCTaHOBJIEHHBIX 3aKO-
HOZaTeJILCTBOM HJIM CAEJIKO OCHOBaHU MpH0oOpeJIo UMYIIIeCTBO
3a CYeT Apyroro, 0643aHO BO3BPATHUTH ITOCIeJHEMY HEOCHOBATEIb-
HO IIOJIyYeHHOe NUMYIIEeCTBO;
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9K) HEOCHOBaTeJIbHOe cOeperkeHre NMYIIECTBA OXHUM JIMIOM (LOJK-
HHKOM) 3a cyeT Apyroro (kpeautopa). I B aToM caydae Jumo,
HEOCHOBaTeJbHO cOeperiiiee UMYyIIeCTBO, 00513aHO ITepesaTh ero
TOMY, 3a Yeif cyeT OHO 3TO MMYIIIECTBO 00eperJio.

K MHEIM OCHOBaHMAM BO3HUKHOBEHUA 00A3aTEILCTB MOT'YT OLITH

OTHECEHHRI:

» U3aHNE aKTOB I'OCOPraHOB ¥ OPraHOB MECTHOI'O CAMOYIIPaBJICHUSA
(mogm. 2 . 1 cr. 8 'K P®), Bosyaraoux Ha JUna onpeneeH-
HEIe 00A3aTeJILCTBA;

» cyneOHEIe peleHus;

» HacTymIeHue COORITUI, C KOTOPHIMHU 3aKOH CBA3LIBAET OIpeje-
JIeHHBIe TOCJIEACTBHSA, B T.4. BOSHUKHOBEeHHE 0043aTeILCTB;

» co3faHue IPON3BeeHNIl HayKH, UCKYCCTBA, JUTEPATYPHI, H300-
PeTeHui, pALIMOHAIN3aTOPCKHE IIPeJJIOXKEHUA, OTKPBITUA U T.A.
B Teopum oTeuecTBEHHOro rpaskgaHCKOr0 3aKOHOAATeILCTBA CJIO-

JKIJIach onpefieJIeHHas Kiiaccudukanus 06sa3aTeascTs. Pasmmuaror,

B YaCTHOCTH, CJIeQYIOIMe BUABI 00513aTeILCTB (MCXOAA U3 TOr0 MJIN

MHOro KpUTepHs KJIaccuduKammum):

a) TI0 OCHOBaHMSIM BOSHUKHOBEHHUA: JOTOBOPHEIE, HEIOTOBOPHEIE;

6) 1O COOTHOILIIEHUIO ITpaB ¥ 00A3aHHOCTE: OXHOCTOPOHHME K B3a-
VIMHEIE;

B) II0 Mepapxuu 006A3aTe bCTB: IJIaBHEIEe (HAaIpUMep, 10 BO3BPaTy
KPeAUTAa) ¥ CBA3aHHEIE C INIaBHRIMU — 3aBHCHMBEIe (HaIpuMep,
3aJI0roBhIe 00A3aTeIbLTBA);

I) IO YUCJY YYACTHMKOB: C yuacTreM 2 U OoJiee ML C KaXKA0# CTO-
POHEL;

M) II0 XapaKTepy 06s3aTebCTB: MPOCTHIE (MOKHUK UMEET TOJIBKO
06513aTeILCTBA, a KPESUTOP — TOJILKO IpaBa) U CIOXKHEIE (Y Kpe-
JUTOPA eCTh He TOJIBKO IIPaBa, HO ¥ 00513aHHOCTH);

€) 10 XapaKTepy UCIOJHEeHUA: UMIIEDATUBHEIE (KOTAa HYKHO HUCIIOJ-
HUTb TOJBKO OIpeZieJIeHHbIe NeiCTBUA), albTePHATUBHEIE (Koraa
ecTb BeIOOD, KaKylo 00513aHHOCTD BBINOJIHUTE, & KAKYIO — HET),
¢akyabsTaTUBHBIE (KOrAa HAPALY C OCHOBHOI 00513aHHOCTBIO BO3-
HHKAIOT JOIOJHUTEIbHEIe 00A3aHHOCTH.
0O6s3aTeIbCTBA MOTYT OBITH IPOCTHIMH (OAMH AOJDKHUK, KOTOPHIM

HeCeT TOJIbKO 00A3aHHOCTH, U OJUH KPEeIUTOD, KOTOPEIH HMeeT TOIbKO

npaBa), OFHAKO, YaIle BCero BOSHUKAIOT 00A3aTe/ILCTBA ¢ 6oJiee CII0kK-

HBIMHU CBA3AMU CTOPOH (KOraa AOKHUK HapALY ¢ 06513aHHOCTAMU

MMeeT U IIpaBa, a KPeJUTOp HApALY ¢ IpaBaMH HeCeT OmpeAesieHHbIe
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00A3aHHOCTH) ¥ ¢ GOJBIIMM YKCIOM YYaCTHHKOB (KOIrZa Ha CTOPOHe

JOJDKHUKA M KPeAUTOpa BHICTYNaeT He OAHO, & HECKOJIBLKO JIMIY).
IIpu 3TOM BO3MOXKHEI, B YaCTHOCTH, CJIeXYIOLIMe BAPDUAHTHI:

a) Ha CTOPOHe JOXKHUKA BEICTYIIaeT HECKOJIBKO JIKII, a8 KPEIUTOPOM
SIBJISIETCS OTHO JIUIIO;

6) Ha CTOpOHE KPeAUTOPa BRICTYIIaeT HeCKOIBKO JIMIL, a JOKHUKOM
ABJAETCA OSHO JIMIIO; .

B) Ha CTOPOHE ¥ AOJYKHUKA, X KPeAUTOPA BHICTYIIAET PaBHOE YHCJIO
.

OcoGrle mpaBuia mpegycMoTpeHs B 1. 2 cT. 308 'K PP (oHu oTHO-
cATCA He K JIOORIM 00A3aTeIbCTBaM, a TOJLKO K OCHOBAHHBIM Ha
porosope). ITo cymecTBy, peub ueT o Takux 06s3aTeILCTBAX, B KO-
TOPBIX KOJPKHUK MMeeT ollpeJie/IeHHRIe IIPaBa, & KPeAUTOP, B CBOIO
ouepesb, HeceT Iepe/i HUM olpeJiesIeHHbIe 06sa3anHocTH. Hanpumep,
B AOrOBOpe IOCTABKH ITOKYIIATEJIb BIIPDaBe He TOJbKO TPeGOBaThb CBOe-
BPEMeHHO1 OTIPY3KHM B €ro afipec TOBapoB HaJJIeKalllero KayecTsa
¥ KOJIMYeCcTBa, HO ¥ 00A3aH OCYILIECTBUTh PACYeTHl B MOPAAKE U CPO-
KH¥, IPeAyCMOTPeHHEIE JOrOBOPOM, BEPHYTH MOCTaBIIUKY Tapy (ecau
OHa IMOJJIEKUT BO3BPATy IO AOroBOpY). B cBOXO o4epennb, MOCTaBIIMK
He TOJILKO 06513aH 06eCeYUTh CBOEBPEMEHHYIO OTTPY3KY TOBAapOB B
ajipec NoKymnarejs, UX HagjeKalnee KauyeCTBO H B 00YCJIOBJIEHHOM
KOJIM4eCTBe, HO ¥ BIIpaBe Tpe6oBaTh OT NOKYIIaTed nepegadyu JeHer
B HOPsZIKe, IPeAYCMOTPEHHOM B JOTOBOPE, U T.X.

TaxuM o6pa3oM, B JOrOBOPHLIX 0613aTeILCTBAX BO3MOXKHO, YTO
JINI[0 ONHOBPEMEHHO BHICTYIIaeT ¥ JOKHUKOM, 1 KDEAUTODOM.

O6sA3aTeILCTBO MOYKET CO3AaTh IIpaBa ¥ JJIA TPeTbux Jul. Ilpu
3TOM MOYXKHO BBIIEJINTD PAJ BADUAHTOB:

a) mpaBa TpPeThbUX JIUI BOSHUKAIOT B OTHOUIEHUHU TOJIBKO OXHOM CTO-
POHEI 00A3aTEJILCTBA;

6) mpaBa TPeTHUX JIMI] BOSHUKAIOT B OTHOIIIEHUH 06erX CTOPOH 00s-
3aTesIbCTBA (HAMPUMEpP, B IOrOBOPe MeXK LY NeHePaIbHAIM HOAPAL-
YMKOM ¥ CYOIMOAPATIMKOM MOT'YT GLITE OTOBOPEHHI IpaBa 3aKas-
YMKa, BOSHUKAIOIIYE U B OTHOIIEHHY reHePaJIbHOIO MOAPALYH-
Ka, ¥ B OTHOIIIEHUM CyONOAPAXUUKA);

B) 0653aTeJILCTBO CO3AaeT IJIs TPEeThUX JIMIL He TOJbKO IIpaBa, HO U
onpezeieHHbIe 003aHHOCTH (HAIIpUMep, B JOrOBOPE, KOTOPKIA GbLT
3aKJII0UeH o4 6aHKOBCKYIO FapaHTHIO, MOTYT GHITH OTOBOPEHE!
YCJIOBMS, KOTZa Y 3aJIorofiep:KaTresisi BOSHUKHYT IIpaBa, a y 3aJ10-
rojares (TpeThbero JINIa) BOBHUKHYT 003aHHOCTH II0 YILIaTe eMy
onpeJeseHHEIX JeHEeKHBIX CYMM).
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B cooTBercTBuH cO cT. 314 'K PD, eciiu 0643aTEIbCTBO IPeAycC-
MaTpUBaeT MJIM HO3BOJIAET OIIPeieIUTh AeHb €ro UCIOJTHEeHUS NI
1epHoj BpEMEHH, B TeueHre KOTOPOT'O OHO JOJIKHO OBIThH UCIOJHEHO,
06513aTeILCTBO MOJIEIKUT UCIIOTHEHUIO B 3TOT JeHb UJIHM, COOTBET-
CTBEHHO, B JIF060i1 MOMEHT B IIpeAesiaX TaKoro nepuoaa.

B cayuasx, korga o6A3aTeabCTBO He IPeyCMaTPUBAET CPOK €ro
WCIIOJIHEHUA U He COAEPKUT YCIOBHIA, TO3BOIAIOIINX OINPEeNeINTh
3TOT CPOK, OHO JOJI’KHO ORITL HCIIOJHEHO B Pa3yMHRII CPOK IIOCJIe
BOSHUKHOBEHUS 00A3aTeIbCTBA.

YIoMAHYTHI pa3yMHBI CDOK JeiCTByeT, ecjIn:

a) caMo 005A3aTeJIbCTBO He IpeAyCMaTPUBAET CPOK ero MCIOJIHeHusd,
¥ aHAJIU3 ero yCJOBHI He TO3BOJIAET 3TOT CPOK ONPeNelINUTh;
0) 06A3aTeIBCTBO yKe BOSHUKIIO.

KpoMe Toro, ZomKHUKY HeOOXOAUMO UCIOJHUTD 00513aTeJILCTBO B
7-mHeBHEIA CPOK CO AHA IpebABICHUA TPeOOBAHUA KPEUTOPA: €CJIH
CPOK HMCIOJIHEHHMS 00A3aTe/IbCTBa OImpee/ieH MOMEHTOM BocTpeboBa-
HMSI; eCJIM 3aKOH (MHOI NMpaBoBOi aKT) He YCTAHOBUJ MHOI CPOK
MCIOJHeHUs 06A3aTeIbCTB (HAIpuMep, 0 HAMEPeHUH IPeK paIeHu s
6ecCcPOYHOrO JOTOBOPa O IIPOCTOM TOBAapPUIIECTBE CTOPOHEI 00513aHBI
YBeZOMHTD APYT APYTa He MeHee YeM 3a 3 MecAla); eCJIH UHOM CPOK
HCHOJHEeHNA 0053aTeIbCTBA He YCTaHOBJIEH €ro YCJIOBUAMM, He BHI-
TexaeT 13 o6bIYaeB JeJI0BOro 060poTa, CIOKHUBIINXCA B JAHHOM pe-
r'YOHe II0 JaHHOI'o poja 06:A3aTeabCTBaM, UJIM U3 CYIIecTBa 00sa3a-
TeJbCcTBa (HampuMep, Boliaya 6aHKOM CYMMEI BKJIaJa, €CJIM BKJIAJ-
YUK OTKPBUI cYeT B 6aHKe «I0 BOCTPeOOBaHUA»).

ITo o6memMy npaBuny, ZOJKHUK MOMKET MCIIOJHUTh 00A3aTelIb-
CTBO HOCPOYHO (€CJI¥ COOTBETCTBYIoImIee 00513aTeILCTBO He CBA3aHO C
NIpe JIPUMHUMATEILCKOH AeATeIbHOCTBIO CTOPOH).

B usbaTue u3 obIero npaBuia JOJKHUK He MOYKeT UCIOJIHUTD
06432 TeILCTBO ZOCPOYHO, €CJIH 3TO:

a) MpAMO 3alpeleHo 3aKOHOM, MHBIM [IPABOBEIM aKTOM;
6) MpexycMOTPEHO YCIOBUAMU 00s13aTeIbCTBA (HalpuMep, B JOTOBO-
pe YCTaHOBJIEHO, YTO ITOCTABIUK OCYLIECTBJISET IOCTABKY TOJBKO

B YE€TBEPTOM KBapTaJje U He paHbIIIe);

B) BRITEKaeT U3 CYIIecTBa 00A3aTe/ILCTBA.

Hanporus, AocpoyHoe UCIIOJIHEeRNe 0643aTeILCTB, CBA3aHHOE C
OCyIIeCTBJIeHHEM CTOPOHAMY IPeANIPUHUMATEILCKOM fesaTeIbHOC-
TH, He fomyckaercA. VCKIIIOUeHUe COCTABIAIOT CIydan:

a) eCIIM 3TO MpeAYyCMOTPEHO 3aKOHOM, MHRIMU IPaBOBBIMU aKTaMH

(HanpuMep, ecaid 0643aTeJILCTBO, 00eCIIeYeHHOe 3aJI0rOM, HCITOJ-
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HEHO JOCPOYHO, TO ¥ 3aJI0r0Boe 00513aTe/IbCTBO IIPEKPAIAeTCA J0-

cpouHo, cT. 352 'K PD);

0) ecJIH 10 YCJIOBUAM JaHHOI'O 00513aTeIbCTBA OMKHHUK BIIpaBe MC-
TIOJIHUTH CBOM 00S13aHHOCTH JOCPOYHO;

B) €CJIM 3TO BEITEKaeT U3 00bIYaeB JeJI0BOro 000poTa, CJI0MKHBIIMXCSA
B JaHHOM DervoHe IO JaHHOMY BHAY 0053aTeJILCTB;

r) ecau 3T0 BHITEKaeT U3 CylIecTBa 06s3aTeIbCTBA.

MecTo MCIIOTHEeHUSA 0053aTeJILCTBA MOYKET OBITH ONpPeIeJIeHO:

a) 3aKOHOM MJIM MHBIM IIDABOBLIM aKTOM (HaIIpuMep, MeCTOM HCITOJ-
HeHUs 06A3aTeJIbCTBa IO MPOJalkKe TOBapa C yCJIOBHEM €ro JOCTaB-
KM IOKYIIaTeI0 ABIAETCS MEeCTO HaX0KAeHUA (MECTO MKHUTeb-
cTBa) mokymnareas — cM. ct. 499 'K P®d);

6) JOroBOpOM;

B) UCXOAA U3 cyllecTBa o0a3aTenbcTBa (ecau ¢pupMa npuobpesua y
IIpPeCcTapeJIoro rpakfaHUHA ero KBapTUPY C YCJIOBUEM IIPEXOCTAB-
JIeHUs NI0XKU3HEeHHOrO COAEP>KaHusA, TO MECTOM MCIIOJHeHUA 004-
3aTeJIbCTBA ABJISAETCA MECTO HAXOMAEHUA 3TOH KBAPTHUPHI);

I) UCXOAS U3 CAMOIf 06CTaHOBKM (IpaykiaHNH ITprobpeTaeT GOIBIIYIO
BeIOb B JAHHOM MarasmuHe).

B cootBercTBHH co cT. 382 'K mpaBo (TpeGoBaHue), IpUHALIEKA-
1Iee KPeAUTOPY Ha OCHOBAHMY 0053aTeJIbCTBa, MOJKET OBITH Iepena-
HO MM APYTOMY JMIY IO cheJIKe (YCTyIKa TpeGoBaHUA) UK nepeii-
TH K IPYroMY JIMIY Ha OCHOBaHUM 3aKOHA.

Ciexgyer y4ecTh, UTO YCTYNKa TPpeGOBaHUS BO3MOXKHA He TOJIBKO
10 ZOTOBOPY, HO K IO APYroi cieike (HampuMep, B 3aBellaHUM);
MOMKMMO YCTYNKH OPaBo TPeGOBAaHUSA MOXKEeT IePeiTH K APYyroMmy
JIMIYy Ha OCHOBaHUH 3aKOHa. JTO JBa CAMOCTOATEIbHBIX BUJa Iepe-
XOofia IpaB Kpeauropa K apyroMy auny (ct. 387 'K P®D).

ITo obuiemy nmpasuity, ycraHoBiIeHHOMY B cT. 382 'K P®, kpemau-
TOP He JOJKeH I0JyJYaTh corjlacue JOJDKHUKA I lepefady CBOUX
npas aApyroMy auny. OZHaKO B TeKCTe KOHKPETHOI'O JOTOBOPa MO-
eT ObITH MpegycMoTpeHo MHoe. IIoCKoNBKY 3TOT ZOoroBop Oyaer
cocTraBJieH B IMCbMEHHOM (opMe, coriacue JOMKHUKA Ha Iepegavy
IIpaB 110 3TOMY JOTOBOPY TPETHUM JIMI[aM AO0JKHO UMETh IUChMeH-
HyI0 GopMmy.

B psime ciydyaeB caM 3aKOH YCTaHABJIMBAET, YTO Iepexof IpaB
KpPeAUTOPAa K APYTOMY JIMILy BO3MOXKEH JIUIID C COIJIACHA AOJKHU-
Ka (HanpuMep, npaBo Tpe6oBaHUA M0 6aHKOBCKOIT rapaHTUM GeHe-
¢bumuap MoxKeT nepeAaTh JHUIIb C COTJIACHA AOJKHUKA-rapaHTa,
ct. 372 'K PD).

8. 3ax. 418
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KpenuTop KokeH NHCEMEHHO YBeIOMJIATD JOJDKHUKA O COCTOSAB-
meMcs nepexofie ero (KpeguTopa) OpaB K ApyromMy auny. B atom
yBeOMJIEHUM KPEeJIUTOD, B YACTHOCTH, YKA3LIBAET JIUI0, KOTOPOMY
OH IlepejaJj CBOM mpaBa, UX 06beM, PeKBUSHTEI JOYKHAKA, HHEIE
CBeJeHU s, CYILeCTBEHHBIE ISl MCIIOJIHeHUA JOKHIKOM 00513aTeJ/ILCTB
no porosopy. Kpeaurop, KoTopelit Hapymua 3To TpeboBaHue, He
MOJKeT OTKa3aThCA IPUHATHL UCIIOJHEHME OT HOJYKHUKA, He MOJXKET
BBIABUIaTh BO3pakeHUs, OCHOBaHHEIe HA ITePeXo/e ero mpas K Apy-
romy quny. Eciu 2ke OH OTKa)XeTcs OT IPUHATHUS UCIOJHEHUA, TO
6GyAeT HeCTH OTBETCTBEHHOCTb, KOTOPYIO 3aKOH YCTAHOBMJI IIPH IIPO-
CpouYKe KpeIUTOopa, a JOJIKHUK Oy/eT CYUUTATHLCA CTOPOHOM, Hafljle-
sKamyuM o6pa3soM MCHIOJHUBIIEH 00A3aTEIBCTBO.

Hosrrit kpeguTop (T.€. K10, K KOTOPOMY ITepelllIM IpaBa) HeceT
PHCK He0JIAroNmpUSATHAIX NOCJIEACTBUIA, BLISBAHHBIX TEM, YTO IIePBO-
HavaJbHEIA KPeJUTOD MECHbMEHHO He YBeOMUJI A0KHHKA.

O cepe npuMeHEeHUA IECCUH [I03BOJIAET CYAUTh aHAJIU3 CIeny-
Io1eit cyze6HOM MpaKTUKU: Iepefaya NpaB rpy3onojydaTeieM K
IpY300TIIPaBUTEJIEM, B COOTBETCTBHH co cT. 435 'K PP, He sABIsAET-
¢l YCTYIKOM IpaB Tpe6oBaHKUA O 00513aTeILCTBAM, CBA3aHHBIM C
NepeBO3KOI I'Py30B; eCJIM coryameHue o6 YCTYIIKe IpaBa MexIy
TIePBBIM BeKceefepaKaTeeM 1 ITOCHeYIOIIUM AepiKaTejieM BeKce-
JI1s1 He 0pOpPMIIAIIOCH, TO OTKA3 BeKceJiefaTelIsa OT UCIIOJHEHUA 00s13a-
TEJIBCTB II0 BEKCEJIIO C Ol'OBOPKOI «He IPUKa3y» ABJIAETCA IPaBo-
MEepHEIM; [IpaBO, IPHHALJIeXKalllee KpeAUTOPY, MOKeT GhITh Ilepesa-
HO KM APYroMy JHOY IO CHeJIKe, B T.4. ¥ B paMKax JOroBopa
KOMUCCHH; YCTYIIKa TPeGoBaHU A, BOSHUKILErO B PAMKAX JJIALLEro-
cs1 00513aTeNILCTBa, BO3MOYKHA IIPH YCJIOBUH, €CJIM YCTYILIIEHHOE Tpe-
6GoBaHUe ABJIsAETCA 6ECCIIOPHEIM, BOSHUKJIO O €ro YCTYNKHU U He 00-
YCJIOBJIEHO BCTPEYHBIM MCIIOJIHEHUEM.

Kpome Toro, cr. 383 I'K P® comep:xut ob1uii 3amper Ha mepefa-
Yy IIpaB, HePa3pPhIBHO CBA3aHHLIX C IMYHOCTHIO KpeAuTopa (T.e. rpask-
JaHWHA), ¥ IPUBOAUT IBa HanbGoJiee pacpocTpaHEeHHEIX IIpaBa 3Toi
KaTeropuy — aJMMeHTHEIe [IpaBa ¥ TPeGOBaHMA 0 BO3MEIIIEHNUH BpeAa,
NPUYMHEHHOr0 YKU3HU UK 340poBri0. Cioza ke cleyeT OTHECTH
IIpaBa, BHITEKAIOIIMe U3 OTHOIIEHU JINYHOro CTPaXOBaHM s, IPaBO
Ha o603HaYeHUe UMEHM aBTOpa, HeMaTepuaibHEle 6j1ara ({OCTOHH-
CTBO, YeCTh, A00poe UM, eJIoBas PeNyTaluya), OTHECEHHEIE 3aKO-
HOM K HEOTUY»KJaeMbIM U HermepegasaeMuIM (ct. 150, 152 TK PD).

IIpaBo mepBOHAYAJILHOIO KPEIUTOPA IEPEXOLUT K APYTOMY JIUILY B
CJIOXKMBIIIEMCS Ha MOMEHT Ilepexofia o0beMe U Ha YCJIOBHUAX, KOTO-
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phle CYIIeCTBOBAIN K YIIOMAHYTOMY MoMeHTy. Heob6s13aTesibHO 0GbeM

nepefaBaeMEIX ITPaB JOJKEH COBNAAATE C TeEM 06bEMOM, KOTOPEIM

o0Js1afjan MepBOHAYAIBHBII KPEeIUTOP B feHb BOSHUKHOBEHUSA 0053a-

TeJIBCTBA, IOCKOIBLKY 0 MOMEHTA Ilepefayy IIPAB HOBOMY KPEAUTOPY

3TOT 06'beM MOXKET KaK YBeJIMYUTLCA (HalpuMep, apeHaaTop IIpou3-

BeJI YIIy4IIIeHUs, YTO CYIIeCTBEHHO IIOBBICIHJIO CTOMMOCTb APEHAOBAH-

HOTO 3JaHN), TaK U YMEHLUIUThCA (HaIpUMep, Ha MOMEHT YCTYITKH

6aHKOM IIpaBa TPeGOBaHUA 10 KPEAUTHOMY JOrOBOPY APYTroMy GaHKY

pa3Mep B3UMaeMBIX 10 KpeAUTY MPONEHTOB YMEHbIIIWICA BABOE).

OxHaKO NepBOHAYANbHBIA M HOBEI KPeZUTOPH! BIpaBe Ipek-
YCMOTDPETh X HHEIE BADHAHTHL. B 4acTHOCTH, MOXKeT GhITh YCTaHOB-
JIEHO, YTO NIepPBOHAYAIbHEIH KPeJUTOP NepeaaeT HOBOMY JIMIITb HOJIO-
BUHY IIPaB.

YacTHEIM cIy4yaeM sBJIAETCA Iepefadya HOBOMY KPeAUTODY TaK-
2Ke ITpaB, o0ecreuyrBarOIONX MCIIOJHeHHe 005A3aTeIbcTBa (HaIrpuMep,
paB 3aJIOrofiaTes).

Xorsa no o0leMy OpaBUJy corjache AOJPKHUKA LIS Iepexona
npaB KpeJUTOpa K APyroMy Juny He TpeGyercs, 3aKOH cueJ HeoO-
XOOUMEIM OTPAaJUTh JOIYKHUKA OT BO3MOXKHOCTH He6IaronpuATHRIX
mociaencruii. Hapany ¢ TeM, 4ro mepBoHAYANbHEIH KPEAUTOD IO
3aKOHY 00513aH MMCLMEHHO YBEAOMUTD AOJYKHHKA O COCTOABLIEMCS
nepexozge npas (1. 3 cr. 382 'K PD), 3akoH paspemniaeT JOMKHUKY
He HCIIOJIHATH 0643aTeILCTBO HOBOMY KPEeAUTOPY A0 TOrO MOMEHTa,
IOKa IocJeSHUI (MK NepBoHAYaJIbHEI KPeAUTOP) He IIpeJocTa-
BHUT €My AOKa3aTeJbCTBa Ilepexosa TpeGoBaHUA K HOBOMY KPeIXHTO-
py (cr. 385 I'K P®D).

Cratbsa 385 I'K P® o6a3bIBaeT KpeAUTOpPa, YCTYIIMBIIIETO CBOE Tpe-
6GoBaHue APYroMy JIMIY, IepeaTh eMy:

a) IOKYMEHThI, yAOCTOBePAIOLIYe NpaBo Tpe6oBanusa. K HuM oTHO-
CATCA AOTOBOP, HA KOTOPOM OCHOBAHO ITpPaBo TpeGoBaHUA (OCHOB-
HOe 0653aTeILCTBO), JOTOBOPKI 3aJI0Ta, IOPYYUTEILCTBA, HAKJIAA-
HEIe, OpAepa, KBUTAHIUH, DAa3JIMYHOTO PoZa aKThI, CIIPDaBKH;

6) cBefeHMA, 3HAYMMBIE IJIA Peanu3anuu TpeGoBaHuUA.

OHU MOT'YT KacaThCA XapaKTePUCTHKHU HOKHUKA, OIMCAHUA TeX
WJIK MHBIX 0COGEHHOCTE!H IIepeaHHoro mpaBa, JOMTOJTHUTEILHEIX CO-
rjiaueHuii, ocOOBIX YCJIOBHUM U T.1I.

Ho/KHMK COXpaHsieT IPAaBo BHIABUraTh IPOTHB TPeGOBaHU HOBO-
r'o Kpe{UTOpa Te K€ BO3PayKeHus, YTO U IPOTUB IIePBOHAYAILHOTO
kpeguropa (cr. 386 'K PdD). OgHako 06'peM BO3paXkeHU JOMKHUKA

8*
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K HOBOMY KPEIUTOPY, HX BUI U XapaKTep 3aBUCAT OT 00'beMa, BU-
[la ¥ XapaKTepa Bo3pajkKeHUi IPOTUB IepBOHAYAILHOIO KpeauTopa,
CJIOKHMBILIMXCA HA MOMEHT [TOJTyYeHUs YBEAOMJIEHHUS O Ilepexozie Ipas
K HOBOMY KpeIUTODY.

IIpaBa KpeauTopa 1o 0643aTEIbLCTBY HEPEXOAAT K APYTOMY JULMY
HAa OCHOBAHMH 3aKOHA M HACTYIJIEHUS YKa3aHHEIX B HEM 06CTOs-
TEJILCTB:

— B pe3yJIbTaTe YHUBEPCAJILHOI'O IPABOIIPEEeMCTBA B IPaBaxX Kpeau-
TOpAa; 0 PelIeHMIO Cy[a O mepeBofie IpaB KpeaUuTopa Ha Apyroe
JINIO0, KOTZa BO3MOXKHOCTh TaKOI'0 IIepeBoAa IpeayCcMOTpeHa 3a-
KOHOM; BCJIeICTBHE UCIIOJHEHUA 065134 TeIbCTBA AOJKHUKA €ro
MOpYUYMTEJIeM MM 3aJI0ToJaTejIeM, He ABIAIOMMMCA AOMKHUKOM
10 3TOMY 00s13aTeJILCTBY;

— npu cyGporanuu, T.e. IPM epexofe K CTPaXOBIIMKY (CTPaxoBoit
OpraHM3alliM) IpaB CTPaxoBaTess (KpeJUTOopa) TP HACTYIIJIEHUH
CTPaxoBOTr0 CIy4as;

— B CJIyYae CMEPTH HOTepHeBIIero, KOTOPOMY JIMII0 IPHIUHIIO yBe-
Ybe WIK MHOe IOBPeXKJeHNe 30POBhsA, IPABO Ha BO3MeEIIIeHNe Bpeaa
UMEIOT HEeTPYAOCHOCOGHEBIe JINIla, COCTOABIINE HA MXKAUBEHUHU
yMeplIero Wix UMeBIIHe KO JHIO ero CMepTH IIpaBo MoJyYaTh OT
Hero cofepkaHue, a TakKe pe6eHOK yMepllIero, pogMBOIMiica
mocJie ero cMeptH (cr. 1088, 1089 'K PD);

— [IpM nepefaye Opas MO YeKY, BEKCeJ0.

Cyxa MoXKeT IPUHATH PellleHKe O IepeBoje IpaB KPeaUTopa JIMIIbL
NP HAJTMYIUM PSfa JOMOJHUTEIbLHERIX YCIOBHIA:

» BO3MOYKHOCTh IIepeBoja IpaB KpeauTopa AOJKHA OLITH IPAMO
NIpeAyCMOTPeHa 3aKOHOM (HaIIpHUMep, eC/I¥ OSUH U3 COMAAPHEIX
JOJKHUKOB HUCIIOJIHUII ITepes KPeAUTOPOM 00A3aTesILCTBO 3a BCeX
IOJDKHUKOB, TO K HEMY IIepPeXOAAT IIpaBa KpeauTopa, a eCix Apy-
rue JOJDKHUKU GYIYT YKJIOHATLCSA OT YAOBJIETBOPEHHUS ero Tpebo-
BaHUM, CyJ CBOMM pellleHNeM MOJKeT UX K 3TOMY 06513aTh);

» caMo JIMIIO JOJIXKHO OGPAaTUTHCA B CYA C 3asIBJIEHHEM O IIepeBOfe
Ha Hero npas Kpeguropa. ITo cBoeif HHUITHATHBE CYX He MOXKET
paccMaTpUBaTh 3TOT BOIIPOC.

Ilepexon mpaB KpeAUTOpPa K APYroOMy JIMIY HA OCHOBAHHHU 3aKO-
Ha BO3MOJKeH B PaMKaXx He TOJIbKO OCHOBHOI'O, HO M HEKOTOPHIX IIPO-
U3BOLHEIX 06s13aTesnbeTB. Hanpumep, B ciryyae cMepTH 3ayorogep-
JKaTesls K ero HacJeJHUKY TaKiKe Iepexo/sT IpaBa 3aJIorofepKa-
Tena (T.e. kpeguropa). Takum o6pasoM, B M3BATHE U3 001IEro
npasuia (0 TOM, YTO 3aJIOrofepaTesib MOKeT [IepeJaBaTh CBOH IIpa-
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Ba II0 JOTOBOPY O 3aJIore JHIOb B HOPALKE YCTYOKU Tpe6OBaHUSA,
ct. 355 'K P®d) Bo3MOKeH mepexon IpaB 3aI0rofepIKaTesis K HOBO-
My KpeauTopy (HacIegHUKY) Ha OCHOBaHUM 3aKOHA.

Heobxoa1mmo IOMHUTS, YTO YCTYIKA TPeOOBAHMUSA, T.e. OXHA U3 GopM
repexofia NpaB KpeAuTopa, AOMMYCKAeTCA MOCTOILKY, IIOCKOILKY OHA:
a) He IPOTUBOPEUYUT 3aKOHY MJIM HHOMY IPaBOBOMY aKkTy. Haue

roBOpA, €CJIX B IPABOBOM aKTe HeT IPAMOrO 3allpeTa Ha YCTYIKY

Tpe6OBaHMS, TO CIUTAETCA, YTO OHA He IPOTHBOPEYHUT 3aKOHY;

6) He IPOTHBOPEYUT JOTOBOPY.

HHorga B 3aK0oHe MM A0roBope (0OCHOBHOM 00A3aTe/IbCTBE) YCTa-
HaBJIUBAETCH, YTO YCTYIIKA TPeOGOBAHUA 110 06513aTEJILCTBY He AOIyC-
KaercA 6e3 corjacuda JOYKHUKA. Peyb UAET 0 ciydyasx, KOraa:

— HeoOXOZUMOCThH IMOJIYYEeHUS COrJIacus NOJKHHUKA BhI3BAHA TEM,
4TO JIJIA NOJMKHUKA UMeeT 0coboe 3HaYeHHe IMYHOCTb KpeauTopa;
— caM 3aKOH CBA3KIBAET C JUYHOCTHIO KpeAUTOPa 0cobkIe Iocien-

CTBUA, YUUTHIBAA ee BaXXHOCTH JJIA JOJKHUKA (HampuMep, IpHu

nepeAaye HMEHHOI 00JMrai HOBOMY AepKaTes0 Heo0X0quMOo

MOJIYYUTD COrJIacHe NOJKHUKA).

Verynka Tpe0oBaHUA OCHOBaHA HAa HMCHMEHHOII CesIKe, YAOCTO-
BepeHHOiT HOTapHYCOM, M caMa 3Ta YCTYIIKA J0JIYKHA GLITH YA0CTOBe-
peHa HoTapuycoM. OfHAKO NOCJIEeACTBUA HecOGII0QeHUA OPOCTOI
NICbMeHHOI GOPMEI YCTYNIKHU TpeGoBaHUS ¥ HeCOOIIOAEHHU S ee MUCh-
MEeHHOi1 HoTapuabHO ¢GopMuI pa3inuyHel. HecobirogeHue mpocToit
NHCbMEHHOI (POPMEI JIMIIIaeT KPeAUTOpa B CIyyae CIIOpa CChLIATHLCA
B ITOATBEP K AEHME TOr'0, YTO IIpaBa TpeOOBaHMS MepellIy K HeMy, Ha
CBHeTeJbCKHEe MOKa3aHUA, XOTs OH BIpaBe IPUBOLUTH MUCbMEH-
Hble U MHBIE AOKa3aTeabcTBa. HecobuogeHue ke HoTapHanbHOMI
(opMEuI fenaeT yeTynky TpeGoBaHHA, IO CYTH, HUUYTOXKHOM CAEIKOIL
(. 1 cr. 165 TK PD).

ITo o6meMy mpaBHITY HePBOHAYANLHLIN KPEAUTOD:

a) oTBeyaeT 3a HeeHCTBUTEILHOCTD IIepeJaHHOI0 HOBOMY KPeIUTO-
Py TpeboBanus. IIpu aToM He UMeeT 3HaYeHUA, 3HAJ JU OH B
MOMEHT YCTYIIKH O HeAeHCTBUTeJILHOCTH TpeOoBaHUA (HallpuMep,
M3-3a TOr0, YTO UCTEK CPOK XaBHocTH). Ilo cymecTBy, nepBoHa-
YaIbHBINA KPEeSUTOP CTAHOBUTCA B 3TOM CIydae JOJYKHHMKOM HOBO-
ro KpeguTopa;

6) He oTBeyaeT mepes HOBLIM KPEAUTOPOM 34 TO, YTO ZOJIKHHUK He
HMCHOHAET JU00 HeHalIe)KauuM 06pasoM UCIIOTHAET o6A3aTeND-
crBo. Ecitu uMes1a MecTo yeTynka AeiicTBUTEJIbLHOro TpeGoBanus,
TO HOBHII KpeAUTOP CaM AOJI’KeH MPUMHMMATL BCe YCTAHOBJIEHHEIE
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3aKOHOM MepHI, YTOGKI MOHYAUTH HEUCIPABHOrO JOKHUKA MC-

IIOJIHUTB 06513aTEJILCTEO.

B usbATHE U3 U3JI0XKEHHOrO BHIINIe IpaBUJIa ePBOHAYAIbHEIM
KPeAuTOp, KOTOPKIil NpUHA Ha ce6A [0 JOrOBOPY MIOPYYHTEIbCTBA
00523aHHOCTDb OTBEYATH 3a JOJIKHUKA Iepes HOBBIM KpeauTopoM, Oy-
JeT HecTH OTBETCTBEHHOCTh He TOJBKO 34 HeAeiCTBUTeILHOCTh yC-
TYNKU TPeGOBAHUSA, HO M 38 HEMCIIOJHEeHHe NOJPKHUKA.

JlaHAYI0 CHTYaNUIO CIefyeT OTIMYATh OT TaK Ha3LIBAEMOT'O feJb-
Kpeznepe (Py4aTeJbCTBO), HMEIOIIero MecTo B JIOrOBOpe KOMHCCHH.
Hdeso B TOM, YTO KOMUCCHOHED He OTBeYaeT Iepef KOMUTEHTOM 3a
HEUCIIOJHEeHHEe TPeThUM JIMIIOM CAeJKH, COBePIIEHHO! ¢ HUM AJs
KOMUTEHTa, KpOMe CJIy4yaeB, KOraa KOMHCCHOHEeD IIPUHUMAeT Ha cebs
PYYaTeJbCTBO 32 MCIOJHEHUe 3TO CAeJKU TpeThbUM JuioM. Hyx-
HO y4ecTb, 4TO, IIO CYIIEeCTBY, TYT HeT YCTYNKH Tpe6OBaHUA, a KO-
MHCCHOHep He OhLJI TepBOHAYAILHBIM KpPeAUTOPOM.

ITepemeHa yut B 00132 TE/ILCTBE IIPOMCXOAUT U ITPH IIEpEBOJE AOJITa
(ct. 391 'K PD). B ornuune oT nmepexoga npas Tpe6oOBaHHUA, IpU
TepeBOZie A0JIra Ha Apyroe JHUIIO JOJKHUK 00513aH IMOJYYUTD COIJIa-
cue KpexuTopa. Bosee Toro, cTopoHEI B JOroBOpE He BIIpaBe YCTAHO-
BHUTb, YTO JOJXKHUK MOYKeT He UCIIPAIIMBATh COIJIacHe KpeauTopa
Ha IepeBOx A0JTra.

Mo>xHO KaTh clenyollee onpeejeHHe 1epeBoJa A0Jra: 3To Ie-
pexox 00A3aHHOCTEH OT JOJYKHUKA K APYIOMY JIMILY, OCYILeCTBJIEH-
HHII ¢ COrJIacHA KpeauTOopa U B HajIexalnei popme, B pesyabTaTe
KOTOPOro MeCTO IIpeXXHero JOKHHUKA B 00A3aTeIbCTBE 3aHUMAaeT
HOBRIIi; IPH 3TOM COA€epPIKaHKe CAMOro 00A3aTeILCTBA COXPAHAETCS.
M3 faHHOrO OIIpese/ieHNs BUAHO, YTO:

a) mepBOHAYAJIbHEIH JOJKHUK BHIGHIBaeT U3 o6a3aTeabcTBa. MHave
roBOpA, AOITYCTHM II€PeXof K HOBOMY JOJI’KHHUKY TOJILKO BCEro, a
He YaCTH J0JIra. JTUM IIepeBOf J0JIra TaKkKe OTJINYaeTcs OT Iepe-
XO0Jla IpaB KPeAUTOPa, KOrJa JOITyCKAeTCA YACTUYHLIA IIepexox;

6) XOTA MeCTO ITpeKHero JOJPKHUKA 3aHUMaeT HOBOe JIUII0, COAEp-
’KaHHe 0053aTesIbCTBA He MEHAETCS, U HOBBIH JOJKHUK 06s13aH
HCIIOJIHUTD Iepelefinee K HeMy 0053aTeJIbCTBO.
®dopMa nepeBosa HoJira 3aBUCUT OT GOPMEI 00:13aTeILCTBA.
Ba>XHBIM NPUHIUIIOM ABJIAETCA HEAOITYCTHMOCTDL OAHOCTOPOHHE-

ro OTKa3a OT UCMOJHeHUs 06s13aTesbeTB. TaKoil 0TKa3 BO3MOKEH

JIMILIB B CIy4asaX, MIPeAyCMOTPeHHBIX 3aKOHOM, a TaK)Ke B CUTyalld-

AX, Korja:
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— 06:3aTeILCTBO BO3HUKJIO MEKAY MPa’KAaHAMM HJIM IOpUAMYe-
CKMMM JIMIIAMU B CBA3H C UX [IPeAITPHHUMATEILCKOM AeATeTbHO-
CTHIO, ¥ OHHU IIPELyCMOTPEJH B JOTOBOPE BO3MOXKHOCTH OJHOCTO-
POHHEr0 0TKa3a OT MCIOJIHeHHUs 0653aTeILCTB B JOrOBODeE;

— aKoH OTKa3 He IPOTHBOPEYHUT 3aKOHY (Hanpumep, He JOMyCKaeT-
cA OZHOCTOPOHHHUI OTKA3 JOJI’KHUKA OT UCIIOJHEHUA 06A3aTelIb-
CTBa B MOJHOM o06beMe OJHOMY M3 COJMAAPHLIX KPEXUTOPOB,
ct. 326 I'K P®) u cyiuecTsy 06:a3aTeabCTB (HaIpUMep, HEMCIOJI-
HeHMe 00A3aTeJIbCTBa, BRITEKAIOIEr0 U3 3aJI0ra, IPOTUBOPEYUT
CyIIeCTBY 00513aTeJILCTBA, cT. 334, 348 'K PD).

7.10. loroBopa: noHATUE, BUADI,
3aKNl04YeHUe 1 NpuMeHeHne 0roBopoB

Mo’KHO BRIIETUTD CJIeAYIOLIMe IPU3HAKU JOrOBOpa:

a) ZOrOBOP — Pa3HOBHUAHOCTH cAeJKU. IHaye roBops, Bce JOTOBODHI
cyTh caeaku. Ho nosHOro coBnageHna MeXay aTUMU NOHATUA-
MM HeT; B JOTOBOpE BCerjga Kak MUHUMYM IB€ CTOPOHEI, T.€. 3TO
JABYCTOPOHHASA (MJIX MHOTOCTODOHHASA) CAEJIKA;

6) JoroBop, Kak U Jiobad caeiKa, BCerga HampasJjleH Ha YCTaHOBJIe-
HHe, U3MeHeHHe JN060 NIpeKpaleHue IpaB U 00A3aHHOCTEIH;

B) AOTOBOP — COrJIAlIeHHe ABYX Ui Gojiee cTOpoH. OH MOKeT UMeTh
YCTHYIO, INCbMEHHYIO0, HOTaPHAJIbHYIO GOPMBI, IIOAJIEXKATD I'OCY-
JapCTBeHHOM PerMcTpamuy 1 T.1.

Horosop — 3T0 coryaleHne He TOJBKO ABYX CTOPOH; YMCJIO CTO-
POH B 3TOJ caeJIKe MOKeT GhITh U 6oJIbIINM (HampuMep, JOI'0OBOD O
COBMECTHOI fesITeJILHOCTH).

CBo6oga noroopa IPOABIAETCA B TOM, YTO:

a) ¥ rpakgaHe, ¥ IOpUAUYECKUE JHUIA CAMOCTOATEIBHO BEIOMPAIOT
cebe napTHEPOB IO JOTOBODY;

6) CTOPOHEI JOrOBOPA CAMOCTOATEILHO U CBOGOAHO ONpERENISIOT ero
BHJI, YCJIOBMA, CTAPAACh MAKCUMAJILHO Y4YecThb CBOi MHTepec (HO
coburonias IpH 3TOM M 00s13aTesIbHbIe TPEeGOBAaHUA 3aKOHA);

B) 10 06meMy NpaBUJy HOHYXJeHNe K 3aKJIOUEeHHIO JoroBopa He
JoIrycKaercs (ecjy 3To IpsaMo He npexycMorpeHo 'K PD, apyru-
MU 3aKkoHaMu. IIpuMepoM MOXKeT CIYKMTb BREIKYIl Gecxo3sii-
CTBEHHO COIEPKMMBIX KYJIbTYPHRIX LleHHocTeil (cT. 240 TK PD),
3emuu (ct. 279 'K PdD).

CBo6ozia ZOroBOpa NPOsABIAETCA U B TOM, UYTO CTOPOHEI MOTYT 3a-
KJIIOYUTH JOTOBOP KaK IPEeAYCMOTPEHHLIM, TaK U He MpeLyCMOTPEeH-
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HBI 3aKOHOM, HHBIMH NIPAaBOBRIMU aKkTaMu. OfHAKO B JI060M CoTy-
Yae 3TU JOTOBOPHI He HOJKHE! IIPOTHBOPEYUTH IPAMEIM TPpeGOBaHHU-
sIM 3aKOHOB, HHBIX [TPABOBEIX aKTOB.

CBoeoGpa3HBEIM NpPOABJIEHNEM CBOGOABL JOIOBOPA ABJIAETCA TO,
YTO CTOPOHBI MOTYT 3aKJIOYHUTEH JOTOBOP, B KOTOPOM COAEPIKATCSA
3JIeMeHTH! Pa3JIWYHKIX JOrOBOPOB, TAK Ha3BaeMHbIil CMeNnIaHHHt J0-
TOBOD.

HososbEO yacTo 1 B caMmoM I'K P® (cM., Hanpumep, cT. 335, 350,
365, 395, 397), 1 B MPaBOBHX aKTaX YCTAHABJIUBAIOTCA QUCIO3H-
TUBHEIE HODMEI, T.€. HOPMEI, KOTOPhIE NOAJIEKAT ITPUMeHeHHIO JIUIIh
IOCTOJIbKY, HOCKOJBKY CTOPOHEI B OrOBOpe He YCTaAHOBMJIM HHBIE
npaBuia. B nyakTe 4 cr. 421 'K P® cogep:KUTCA 04eHb BaXKHOe
YTOYHeHMe: TUCIO3UTHBHAA HOPMA He IIO//Ie’KUT IIPUMEeHEeHUIO TOJIb-
KO B CJIy4asX, KOrZa CTOPOHKI:

a) CBOMM corJialeHueM (T.e. B TeKCTe JOroBopa MK OTAeJILHEIM CO-
rjanieHueM, ABJISIOMIIMCA HEOTheMJIEMOA YaCThIO 3TOr0 ZOT0BO-
pa) OpAMO UCKJIIOYMJIM IPUMeHeHHe 3TOi JUCIIO3UTUBHON HOPMEI
(sampuMep, yKasa, YTO YCTYNKa TpeGoBaHUA He JOIMYCKAeTCH);

6) yCTaHOBIJIH B JOrOBOPE YCJIOBHE, KOTOPOE OTIMYAeTC s OT IPABUII
JUCIIO3UTHBHON HOPMEI.

Ecym ompeneieHHEIE YCJIOBUA B JOTOBOPE OTCYTCTBYIOT U HET JUC-
TIO3UTHBHOI HOPMEI 3aKOHA, KOTOpasA Okl PEryJIMpOBaia TaKHe ycJIo-
BH#A, TO COOTBETCTBYIOLI[ME YCJIOBUS JOTOBOPA OITpee IAI0OTCS O0Rya-
SIMM JeJIOBOro 060poTa, IPUMEHUMEIMH K OTHOIIeHUAM cTopoH. o-
CYAapCTBO OCYIIECTBJSAET CBOIO PEryJISATUBHYI0O QYHKIMIO M IIO-
CPeACTBOM YCTAHOBJIEHMS UMIIEPATHBHEIX HOPM.

B crarpe 422 'K PD cofep:kUTCA JierajJbHoe Ollpeae/IeHre HMIIe-
PATHBHOI HOPMBI: YCTaHOBJIEHHBIe 3aKOHOM HJIH MHBIMU IIDABOBHI-
MM aKTaMu 06si3aTebHEIE JJIST CTOPOH B JOTOBOpe IIpaBHJIa, KOTO-
pble ZOJIKHEI GBITH COOJIIOAEHEL DU ONIpeieIeHUH YCJIOBHIA JOTOBO-
pa M ero 3akJoYeHuN. IMnepaTUBHEIE HOPMBI:

a) MOryT OKITH YCTaHOBJIEHH! 3aKoHOM. Hanmpumep, yciioBus KOroso-
POB [IOCTABKM IPOAYKIMH J1A (PelepaIbHbIX HYK, [IOCTABKH CHIPbS
¥ IIPOJOBOJILCTBUA AJIA MOCYAAPCTBEHHRIX HYXJ PEryJIHPYIOTCA
coorBeTcTBeHHO PeepasbHEIM 3aK0oHOM oT 13.12.94 «O mocras-
KaX MPOAYKIOUU ANsA ¢efepalbHBIX FOCYAaPCTBEHHBIX HYXKI»,
®enepaJbHEIM 3aK0HOM OT 02.12.94 «O 3aKymnKax M MocTaBKax
CeJIbCKOXO03AMCTBEHHOM MPOAYKIIUM, CHIPhA M TPOAOBOJILCTBUSA IS
roCyZapCTBEHHLIX HYXKA», 3akoHOM PD «O 3amure npas norpe-
6ureneit», a Takake ct. 492, 505, 525, 538, 730, 739 'K PD;
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6) MOryT OBLITH OIIpesieIeHLI HHBIMU MIPaBOBLIMU aKkTamu. Tak, Yka3
IIpesugenTta P® ot 20.12.94 Ne 2204 «06 obecreyeHHH IpaBoIo-
PAAKA IIPHA OCYLUECTBJIEHUH IJIaTeX el 110 0613aTeIbCTBaM 34 IO-
CTaBKY TOBapOB (BHIIOJHEHUE paGoT WU OKa3aHUe YCIyr)s Ipe-
IYyCMOTpeJI PAX OPAaBUJI AJIA PACUETOB MEXKAY CTOPOHAMM B JOT'O-
BOpax Ha ITOCTaBKY TOBaPOB, BLITOJIHEHUE paboT, OKa3aHUe YCJIYT;

B) Kacaiorca BonpocoB ¢opMH porosopa (Hampumep, cr. 362 T'K
yCTaHOBMJIA MUCbMEHHYIO (JOPMY JOT0OBOPA IIOPYUYHTEILCTBA);

T) OmpeAesiiOT TaKHe YCJIOBHUS AOroBOpa, KaK MOPALOK OCYIIECTB-
JIEHUs pacueToB (Hanpumep, cM. cT. 630 'K PD);

) MOTYT OTHOCHTLCA K PeryJUpPOBaHMIO MPOUEeAYPHl 3aKII0YeHHU
morosopa (cM. cT. 432—449, 525—530 'K P®), ero naMeEeHUs
nnu pacropkeaud (cr. 450—453 'K PD);

€) perjaMeHTHPYIOT UHEIE BOIPOCHI.

Ciaenyer o6paTuTh BHUMaHKE Ha TO, YTO JOTOBOD AOJIKEH COOT-
BETCTBOBATh HMIIEDATHBHEIM HOPMaM, AEHCTBYIOIIUM B MOMEHT €ro
3aKJIFOYEeHUA.

JanHasa HOpMa CIIOCOGCTBYET CTaGMIIBHOCTH JOTOBOPHKEIX OTHOLLIE-
Huit. OxHAKO U3 3TOro 06IIiero npaBuJa eCTh OLHO CYIIeCTBEHHOe
U3BATHE: €CJIM B 3aKOHe IIPAMO YCTAaHOBJIEHO, UTO ero AeicTBHe pac-
IpPOCTPaHSETCA M Ha OTHOLIEHUS, KOTOPhle BO3HUKJIM U3 PaHee 3aK-
JIIOYEHHOT'O JOr0BOpAa, TO CTOPOHKI 00513aHEI PYKOBO/CTBOBATLCA IIpa-
BWJIAMH, YCTAHOBJIEHHLEIMH HOBLIM 3aKOHOM. B KOHKpeTHOM cirydae
3TO MOXKET MOBJIeYb He0GXOAUMOCTD OlIpe/ie;IeHHLIX U3MEeHeHHH yc-
JIOBMIL AOTOBOPA.

B coorBetrcTrBHH co cT. 423 'K PO K Bo3Me3AHEIM OTHOCUTCH JO-
TOBOP:

a) 10 KOTOPOMY CTOPOHA ZOJYKHA IOJYYUTh BCTPEYHOe YAOBJIETBOpe-
HHUe B BUJE YILJIATHL feHer. 3TO «KJacCHYeCKHil» IIPU3HAK BO3-
Me3THOr'o ZOrosopa, 160 KMeHHO JIeHbI'H Yallle BCero BHICTYNAloT
SKBUBAJICHTOM IIPH OILIaTe IIOCTABKM TOBApOB, 38 OKa3aHUe YCJIy-
T U T.A.;

6) 10 KOTOPOMY B KauecTBe 3KBMBAJIEHTa BLICTYIIAIOT He AEHbIH,
a UHOe BCTpeuYHoe IIpeflocTaBeHue (ToBap, YCJIYTH, MMYIIeCTBeH-
HBIE IIpaBa U T.A.).

B cBo10 0uepens Ge3aBo3Me3LHEIN OrOBOP UMeeT CIeLyIoIIye Xa-
PaKTepHBIe MPU3HAKH:

a) OTCYTCTBHE KaKOro-I160 BCTPeYHOro 0643aTeIbCTBA, BCTPEYHOI'O
peOoCTaBJIeHUST;

0) orcyTcTBHEe 06513aHHOCTH GpaTh 4T0-JI160 y APYTOil CTOPOHHKI.
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B coorsercTrBuH co cT. 444 'K P® goropop npu3HaeTcsa 3aKJIIO-
YeHHEIM B TOM MeCTe, KOTOpOe YKa3aHO B CAaMOM JOroBope (Hampu-
Mep, Ha TUTYJILHOM JIMCTE).

Eciu u3 aHanIM3a JOrosopa HeJib3d YCTAHOBUTH MECTO €r0 3aKJIIo-
YeHUSA, TO TAKOBBIM CUUTAETCA MECTO JKHUTEJbCTBA (HaX0XKICHUA)
odepeHTa.

3axIroueHue Joroeopa B 00sa3aTeabHOM nopAake. B page ciry-
YaeB, onpeaejaeHHEIX caMuM 'K PD uinu uHEIMU 3aKOHaMH, CTOPO-
Ha, KoTopas noJy4yuia odepry (IpoeKT JoroBopa), 06s3aHa 3aKJI0-
4YUTh forosop. IIpuMepoM MOXKeT CAYKUTH HapaBieHUe oepThI
KOHTpAareHTY B COOTBETCTBHH C YCJIOBUSIMK DaHee 3aKJIIOYEeHHOIO MeXK-
Iy HUMHM IIpeJBapUTEIbHOro Jorosopa. JIpyroit npuMep: HapasJe-
HHe roCyAapCTBeHHBIM 3aKa3YMKOM IIPOEKTa AOroBopa IOCTAaBKH
(xoHTpaKTa) hefepalIbHOMY Ka3eHHOMY IPeANPUATHIO, AJA KOTO-
POro 3aKJlo4YeH1e rocyfapCTBEeHHOI'0 KOHTPAKTa Ha IOCTaBKY IIPO-
OYKIMHE 1A GefepaJbHRIX rOCyAapCTBEHHBIX HYXKA 00A3aTEIBLHO
(. 7 ct. 3 ®enpepanbHOro 3axoxa ot 13.12.94 «O mocraskax mpo-
IYKOUU 0151 GeiepalbHEIX [OCYXaPCTBEHHEIX HYXKI»).

B 3TuX ¥ MOZOGHEIX CIIy4asiX CTOPOHA, IOJIYYMBIIAsa odepTy (IIpo-
€KT JOroBopa), NOJ’KHA HAIIPaBUTh APYroii CTOpOHE OJUH U3 CIeRy-
IOIIUX JOKYMEHTOB:

a) usBelleHMe 00 aKenTe. B aToM ciryuae oHa IOJHOCTHIO U Ge3oro-
BOPOYHO [IPUHMMAET Ha cebs UCIIOJHEHNEe 00A3aTeILCTB, U3JI0MKEH-
HEIX B IIPOEKTe JOTOBOPA, U BIIpaBe 0’KUAATh, YTO U ApYyras CTO-
POHa MCIIOJIHUT CBOM 00sA3aTesIbcTBa. IHaYe roBops, JOrOBOP CYM-
TaeTcs 3aKJOYeHHHIM (cT. 432 'K PD);

6) u3BelieHue 06 OTKAa3e OT aKIelTa. B aToM ciryyae oHa OTKa3hLIBa-
€TCs OT 3aKJII0UYEHUsT JOIOBOpa ITOJHOCTEIO, T.€. He JKeJlaeT He TOJb-
KO 3aKJII04YaTh JOTOBOP Ha YCJIOBHUAX, cOAep:KalIuxcA B odepre,
HO U Ha JEOOBIX HHEIX yciloBuax. CTopoHa, HanpaBuBiasa odepry,
BIIpaBe CYNUTATh, YTO APYrasd CTOPOHA YKJIOHAETCH OT 3aKJIOYe-
HMA AOTOBOPA;

B) u3BeleHue 06 akienTe ogepThl, HO HA HHKIX YCJIOBUAX, HEXKeJIHN
cozmepskaTca B opepre. B oramune oT cuTyanuii, yperyaIMpoBaH-
HEIX B cT. 443 'K P®, B 1aHHOM ciiyyae cCYUTaeTCs, YTO AKIENT
ocyuectsieH. IIpu aToM HanpaBisieTca He HOBas odepra, a Ipo-
TOKOJI pa3HOIJIACHI K IIPOEKTY AOroBOpa.

B s1060M ciryyae uno 0643aHO HATPABUTE OTBET (HE3aBHCHUMO OT
TOro, IPUHATA JU odepTa MK B aKIleITe OTKA3aHO M T.A.) He II0-
aauee 30 gHell co AHA NOJy4YeHUA OdEPTHI.
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Korza odepeHT coryiaceH ¢ yCJIOBUSIMH IPOTOKOJIA, TO OH U3BelIa-
eT 06 3TOM ApYryio CTOpoHY B TeueHHe 30 fHeH (MCUHCIAEMEIX CO
OHA NOJTy4YeHUA MPOTOKOJIa pa3Horyacuii). B aToMm ciryuae gorosop
CYUTAETCA 3aKIIOYeHHEIM.

Ecimu »xe yci10BUA IPOTOKOJIA pa3HOrJIacuii ohepeHTa He yCTpau-
BAIOT, OH BIIpaBe NepeJaTh BOHUKIIKUE PA3HOrJIACHS Ha PacCMOTpe-
HHUe cyfa B TedeHHe 30 qHeil, HCUHUCIAEMEIX C AATHI, KOraa 6u1I0
MOJIyYeHO u3BelleHUe 06 aKIlelnTe ¢ IPOTOKOJIOM pa3Horjuacuii. To
JKe KacaeTcs CJIyyaeB, KOT/J]a UCTEK CPOK [JIA MOJIYYEeHUs aKIenTa,
€CJIM 3TOT CPOK OBLJI yCTaHOBJIEH (B caMoii odepTe, 3aKOHOM, HHBIM
ITPaBOBLIM aKTOM). [leJio B TOM, YTO HCTeYeHHe YCTAaHOBJIEHHOTrO CPO-
Ka xaeT odepeHTy OCHOBaHMe CYMTATD, YTO APYTas CTOPOHA YKJIOHA-
eTcs OT 3aKJIIoueHus gorosopa. [loaromMy odepeHT MOKET 06PATUTH-
csl B cyA4 ¢ Tpe6GoBaHMEM O MOHYXKAEHUM KOHTPareHTa 3aKJIIOYUTh
ZOTOBOP.

OdepeHT MOXKeT U He 00paIaThCA B CYA, HO, MOJYYHB IIPOTOKOJI
pasHorjacuii 1 6ygyYu ¢ HUM He coryiaceH, OH 063aH U3BECTUTh
IPYTryI0 CTOPOHY 06 OTKJIOHEHHH ITpoToKoJIa. B aToM ciydae goro-
BOP He CYMTAETCS 3aKJIIOYeHHLIM, U CTOPOHA, HAIIpaBUBIIASA IIPOTO-
KOJI Pa3HOIJIACHIi, BIIpaBe [epeJaTh PA3HOIIACHA, BOSHUKIIINE IpU
3aKJIIOYEHUH JOr0OBOpA, B CYA. AHAJIOFMYHOE IIPABO 3TO JIMIO KMeeT,
ecJIi OHO He IOJIYYMJIO B CPOK M3BEI[eHUA O pe3yJIbTaTaX PaccMoT-
PeHUS IIPOTOKOJIa pasHoraacuil opepeHToM. CTOPOHEI MOTYT yCTa-
HOBUTH ¥ MHEIE IPaBHJIA O CPOKAX.

I MpaBUILHOTO YACHEHUS HHCTUTYTA 3aKJIIOYEeHHUS JOr0BOpa B
o6s13aTeIbHOM HOPAAKE HY>KHO YYMTHIBATE CyAeOHYyI0 npakTuKy. Ee
aHaJIM3 [TOKa3bIBAET, YTO:

» B crydasx, korga 'K npexycMaTtpuBaer o6a3aTesbHOE 3aKJII04e-
HUe OroBopa, 3aHHTEePeCcOBaHHAA CTOPOHA BIIDaBe 00paTUTLCA B
CyZ ¢ 3asABJIeHHEeM 00 00A3aHNN 3aKJIIOYUTH JOTOBOD;

» mporryck 30-ZHEBHOro CPOKa, ycraHOBJAeHHOro cT. 445 'K PP pna
nepefiayy IIPOTOKOJIA PA3HOTJIACHil Ha pacCMOTPeHHe apOuTpax-
HOI'O cyJa, He ABJIAeTCS OCHOBaHMEM [IJIS OTKa3a IPUHATHAA UCKO-
BOT'O 3asIBJICHUA;

» AIUTENbHEIE X03AMCTBeHHbIe CBA3H C IOCTABIIUKOM He SBJISIOT-
Cs OCHOBaHUEeM JJIst 00A3aHUs ero 3aKJII0YUTH JOI0OBOD Ha ITOCTaB-
Ky IPOAYKIMU AJIS FOCYAapPCTBEHHBIX HYXA;

» IyGIMYHEIE JOTOBOPH! 3aKJII0YAIOTCA B IOPALKE, IPe yCMOTPEH-
HoM B cT. 445 TK PD.
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ITocKONBbKY pa3HOrJIacUsA BO3HUKAIOT IO MOBOAY T€X MJIM MHBLIX
YCJIOBHII ZOroBOpa, KOTOPLIM elle He 3aKJIIOYeH, TO 3TH PAa3HOrJa-
CHSA HUMEIOT XapaKTep NpPeAAOroBOPHEIX cIopoB (cT. 446 'K PD).

Ecau BO3HHKIIHNE MY CTOPOHAMMU Pa3HOIJIacUs IepefaHkbl Ha
paccMOTpeHHe cyAa, TO MMEeHHO Cy[ oNpefessieT YCIOBUA AOrOBO-
pa, 0 KOTOPHEIM MMeJIM MecTO pasHoriacusa. OgHaKOo UHEIE YCIOBUSA
(T.e. Te, 10 KOTOPHLIM pPa3HOIJIACHii He BO3HHKJIO) CY[ ONpeAeATh He
BIpaBe. PelmeHneM cyia MoryT OuITh 0g06peHk! YCJIOBHUSA, COAEPKa-
IMecs B IPOEKTe JOroBOpa, IIOCTYIIUBIIIEM OT odepeHTa, B IPOTOKO-
Jle pa3HOIJIACHIA, HJIM OlpeJesieHsl HHEIE YCJI0BHUA (II0 YCMOTPEHHIO
cyAa).

ITo 00meMy DpaBHIIy CYlIeCTBeHHOe H3MeHeHHe 00CTOATEIbCTB,
13 KOTOPEIX CTOPOHBI MCXOIUJIM [TPH 3aKJIIOYEHHH JOTOBOpA, ABJIA-
eTCs OCHOBaHHEM er0 U3MEHUTh UJIM PacTOprayTs (ctT. 451 'K PD).

CyuiecTBeHHOE U3MeHEHMe 06CTOATEIbCTB HAINIIO, KOra CTOPO-
HEI, eci GBI OHM MOTJIM 3HATH 00 3TOM 3apaHee:

» BOOGI1Ie He 3aKIIOYIIHN OLl JaHHEIA JoroBop. Hampumep, ecim Ol
CTOPOHLI B MOMEHT 3aKJI0YeHUA JOroBOpa apeH/Ahl 3eMeJILHOTO
y4acTKa MOIJIM IpeABUAETh, YTO Yepe3 Mecsl] U3 ero HeAp caMo-
IPOU3BOJILHO 3a0beT GoHTaH HedTH, TO OHM He cTATU GBI 3aKJIIO-
YaTh JOT'OBOP, MPEAIIOIaralolInil CeJIbCKOX03AMCTBEHHOe HCIIOJIb-
30BaHMe yYacTKa;

} 3aKJIIOYNIM GBI JOIOBOD HA 3HAYMTEJIbHO OTJIMYAIOINUXCA YCJI0-
BHAX.

Cienyer mpH 3TOM y4YecThb, YTO CAMOI'0 IO ceGe CylIeCTBEHHOIO
H3MeHEeHHA 00CTOATELCTB HeOCTATOYHO AJIS TOT0, YTOOBI M3MEHUTDH
HMJIH PacTOpPrayTh gorosop. Heo6xoquMo TakiKe yCTAHOBUTH, YTO
CTOPOHBI He MOIIH NPeABHUAETH CYIIeCTBeHHOTO M3MeHeH!s 06CcTosA-
TeJIbCTB, AeHCTBYS Z0OPOCOBECTHO M Pa3YMHO, IPOSABIIASA OOLIYHYIO
cTelleHb OCMOTPHUTEIHLHOCTH M 3a60TIMBOCTH O CBOMX MHTEpecax.
Kpome Toro, cireayer o6paTuTh BHUMaHHe, YTO Ja’Ke B MOZOOHOM
CUTYyaOMH U3MEHHUThb HJIM PACTOPTHYThH AOTOBOP HeJIb3A, €CJIH CTO-
POHEI 3apaHee OrOBOPMJIH, UTO HUKaKOe H3MeHeHHNe 00CTOATeILCTB
He IIOBJIeYeT HM N3MeHeHHU s A0roBopa, HU €ro pacTOpKeHUd.

Ilo o6meMy npaBuiy, cofepsxaiieMyca B . 2 cr. 451 'K PD,
CTOPOHKI BITIPaBe CAMOCTOSITE/ILHO IIPUBECTH OTOBOP B COOTBETCTBHE
C CYIIeCTBEHHBIM U3MeHEeHNEeM 06CTOATeILCTB JIM60 PACTOPrHYTh €ro.
Eciu e ofHa U3 CTOPOH BO3paXkaeT IIPOTHB 3TOr0, CYJL 10 TpeGoBa-
HHIO 3aMHTEePeCOBAHHOI CTOPOHL! BIIPaBe PaCTOPTHYTH AOIOBOP.
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OnxHAKO IUTA 3TOr0 HE0GXOAUMO OJHOBPEMEHHO YCTAHOBUTD, YTO:

— B MOMEHT 3aKJIIOYeHUA AOTOBOPA CTOPOHEI HCXOAUIU U3 TOTO, YTO
CYIIeCTBEHHOT'O M3MeHEHUA 00CTOATEILCTB He IPOU30MJAeT. OTHM,
KCTaTH, CYIIeCTBeHHOE H3MeHEeHHe 00CTOATEILCTB OTINYAETCHA OT
06CTOATETLCTB HENPEOAOIMMOIi ciilkl. IMEeHHO I03TOMY IIpH pac-
TOPKEHUM JOroBOpAa BCJIEACTBHE CYIECTBEHHOI'0 U3MEHEeHH s 06-
CTOATEJILCTB UMYILIeCTBEHHAS OTBETCTBEHHOCTE (10 o6IeMy mnpa-
BHJIY) HACTYIaeT, B TO BpeMA KaK HellpeoJoJuMasi cuia (TaKxe
1o o0IIeMy IIPaBIITy) OCBOGOKIaeT OT MMYIIIECTBEHHOM OTBETCTBEH-
HOCTH;

— CTOpOHa, TpebyoInasa pacTopKeH!s J0r0BOpa, He MOYKET IIPEOfo-
JIeTh IPUYUHEI, BEI3BaBIIKeE CYyMleCTBeHHOe H3MeHeHUe 06CcToA-
TeJbCTB, XOTA IOCJe BOBHMKHOBEHUS 3TUX OGCTOATENbCTB OHA
NPOABUJIA Ty CTelleHb OCMOTPUTEJILHOCTH 1 3a60TIMBOCTH, KaKas
OT Hee TpeGoBajach;

— maJibHelIIee UCIIOJHEHHEe JOOBOpA Ha MPEXKHMUX YCJIOBUAX Ha-
CTOJIBKO HapYIIUT COOTHOIIEHNe HMYIIeCTBeHHLIX HHTEPECOB CTO-
POH, UTO 3T0 GyeT ABHO IPOTHBOPEYUTE IeJAM U Ha3HAYeHUIO
JOroBoOpa.

Kpome Toro, cyx KoKeH BHIACHUTH, He BRITEKAeT JIM U3 00bIuaen
JeJioBoro o6opora, U3 CyIIecTBa JOroBopa TO, YTO PUCK CYILeCTBEH-
HOTO U3MeHeHUsA 00CTOATEILCTB B JI060M ciryyae HeceT 3aHHTEpeco-
BaHHAas CTOPOHA.

TOoJIBKO B HCKJIIOUUTENILHEIX CIyYaAX CYA MOXKET MPUHATH pellle-
HMe 06 HU3MEeHeHHUM JOroBopa BMECTO ero pacTOP KeHHUA.

Bo-nepevix, xoraa pacrop:eHue I0roBopa MPOTUBOPEYUT obIIe-
CTBEHHEIM MHTEPecaM, a COXpPaHUTH ero B Heu3MeHHOM BUJie HeBO3-
moxxHo. Hampumep, ecsii pa3Mep apeHAHOI IIATH, YCTAHOBJIEHHOL
IO JOT'OBOPY apeHALI 3aHUA MarasuHa MeXJy OpraHoM MeCTHOro
CcaMOYTIpaBJIeHUA U IPeANPHUATHAEM, CO3JaHHBIM TPYAOBLIM KOJLJIEK-
THBOM B IIpolLiecce IIPUBATH3aI[M Mara3uHa, CTajJl HENOCUJIbHEIM U3-
3a TOro, YTO TOBApOOGOPOT MarasmHa ynaJj B HECKOJbKO pa3 U BJle-
YeT pa3opeHue NpeAnpuATHA (a4 3HAYUT, ¥ JAKBUAALUIO pabounx
MeCT), CYZ MOXKEeT BMECTO PACTOPYKEeHUA AOroBopa H3MEeHUTH yCJIO-
BHe, Kacalolleecs yCTAHOBJIEHUA Pa3yMHOIl apeHIHOM ILIaThI.

Bo-emopbix, Koraa pacTop)KeHHe JoroBopa MoBJeyeT A CTOPOH
yiep6, 3HaYUTEeIHbHO PEBLIIIAIOIIMIA 3aTPaThl, HeOGXOAUMEIe AJIs
€ro UCIIOJTHEHUS Ha HOBHIX YCJIOBUSAX, YCTAHOBJIEHHBIX CYyJOM.
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7.11. 3awura rpaXaaHCKUX Npas: NPaBo Ha 3aWMUTY,
CaMo3aluTa rpaXKaaHCKux npas

Cy6'beKTHBHOE IPAaBO HA 3AIUTY — 3TO IOPUAUYECKH 3aKpell-
JIeHHasl BO3MOJKHOCTh YIIPABOMOYEHHOT'0 JIMIa UCII0JIb30BaTh MePhI
NIPaBOOXPaHUTEJILHOTO XapaKTepa C IeJbI0 BOCCTAHOBJIEHHUS HapPY-
IIIEHHOr0 ITPaBa U NpeceyeHus AeicTBUH, HapYIIAIOUIUX IIPaBo.

Bcesakoe npaBo, B TOM uucie U ai06oe cy6'beKTHBHOE MPasKAaH-
CKOe NIPaBo, UMeeT JJIA Cy0'beKTa pealbHOe 3HayeHue, eCJIX OHO MO-
’KeT OBITH 3alMIEHO KaK JeHCTBUAMU CaMOro YIIpABOMOYEHHOT0O
cyObeKTa, TaK U AeHCTBUSAMH rocyAapCTBeHHBIX M MHBIX YIIOJHOMO-
YeHHBIX OpraHoB.

IIpaBo Ha 3amIUTY ABJIAETCA 3J€MEHTOM (IIpaBOMOYHEM), BXOA -
IIIMM B COZiepyKaHne BCIKOIo Cy0'beKTHBHOIO I'PayKJaHCKOro IIpasa.

CopeprxaHue npaBa Ha 3alIUTY, T.e. BOSMOYXHOCTH YIIPABOMOYEH-
HOro cyO'BbEeKTa B IIPOIecce ero OCyIlecTBIeHUs, onpeseaeTca KOM-
MJIeKCOM HOPM I'PakKZaHCKOr'0 MaTepPHaJIBHOI'O U NIPOLECCyabHOTO
npaBa, YCTaHABIMBAIOIINX
a) caMo coiepsKaHKe ITPaBOOXPAHUTEILHOM MephI;

6) OCHOBaHUA ee IIPUMEHEHH;

B) KpPYT CyOBEKTOB, YIIOJJHOMOYEHHEIX Ha ee IPUMeHeHHe;

T') IPOIeCCYANLHEIH ¥ IPOLeAYPHLIM IOPALOK ee IpUMMeHeHH ;

[) MaTepHaJILHO-IIPABOBLIE M IIPOIlECCYaIbHBIE IIpaBa CyO'HEKTOB, 110

OTHOIIEHHIO K KOTOPBIM IIDHMeHsAeTCA JaHHasd Mepa.

Onucanue cocTaBoB 3J10yNoTpeGJeHUs IPAaBOM, COBEPIIEeHHBIX
6e3 HaMepeHUsA IPUYNHUTE Bpel, HO 06 beKTUBHO IPUYNHAIOUINX
Bpef APYTOMY JHIY, SBISeTCA CKopee HCKJIIOUeHneM, YeM IpaBH-
JoM. B a6comoTHOM GOJBITMHCTBE CAyYaeB BOIIPOC O KBaIH(PHUKa-
[ KOHKPETHOTrO AefCTBUSA B KauecTBe 3J0ynoTpebIeHus IpaBoM,
coBepIlIeHHEIM 6e3 HaMepeHUA IPUYMHHUTH Bpel, HO 06 beKTUBHO
NPUYUHSAIONIUM Bpel, IPUXOAUTCA PelllaTh HA OCHOBE aHaIu3a
00 BEKTUBHEIX U Cy6'beKTUBHEIX (GaKTOPOB, HMEBIINX MECTO NIPH
oCylmecTBJIEHUHM IIpaBa. )

3a coBepIIIeHHe AeCTBUIA, SABIAIOIINXCA 3JI0yTIOTpebIeHreM Ipa-
BOM, MOTYT GLITH YCTaHOBJIEHBE! KOHKDETHbIe CAHKIMH, KaK 3TO,
HaIpuMep, CAeJaHO B AHTMMOHOIIOJIHHOM 3aKOHOAATEILCTBE 32 CIIY-
yau 3j0ynorpebiaeHus JOMUHUPYIOIIUM [TOJOKeHNEeM Ha DHIHKeE.
IIpu oTCYyTCTBMM KOHKPETHHIX CAaHKIUM 3a TOT MJIM MHOM BUJ 3J10-
ynoTpe6JeHUsa NPaBOM NPUMEHAETCA OTHOCHTEILHO ONpeseeHHaA
CaHKIOUSA B BUJe OTKa3a B 3all[UTe Pa’KJaHCKUX IIPaB, IPeLyCMOT-
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perHad n. 2 ct. 10 TK P®. OHa uMeeT KOHKpPeTHBIEe GOPMEI NPO-
SIBJICHHUSA:
» OTKa3 B KOHKPETHOM criocobe 3aIiuThI;
) JHUIlleHUe IPAaBOMOYMII Ha Pe3yJIbTaT, JOCTUTHYTHINA IyTeM HeLo-
3BOJIEHHOT'O OCYILIeCTBJIeHH!S NIpaBa;
) IHMIeHNe CyG’beKTHBHOrO IIpaBa B HeJIoM;
» Bo3JI0KeHHe 00A3aHHOCTeH 110 BO3MEILEeHHIO YOLITKOB M T.J.

BeccriopHo, 4TO BO BCeX CIyYasaX NPHUMeHeHUS OTHOCHTEIBHO
oInpejeJeHHOH CAHKIMH, peJycMoTpeHHoii B 1. 2 ct. 10 TK PP,
6yzeT MMeTh MeCTO BBICOKAas CTeNeHb CyAe6HOro YCMOTpEeHHUS.
BmecTe ¢ TeM ciaexyeT MMeTh B BUAY, UTO MeCTO AJA cyne6HOro
YCMOTDEHHS OCTaeTcA Bcerja, Kak 65l Hu Gblla BeJIMKa cTerneHs ¢op-
MAaJILHOMH OITpeZie IeHHOCTH HOPMEI IIpaBa, 160 6e3 3Toro HeBO3MOYKHO
NpoBefieHUe B JKU3Hb IPUHIUNIOB HHANBUAYAIN3ANUH OTBETCTBEH-
HOCTH M CIIpaBeJIMBOCTH.

ITox caMo3amuTOlM rpa’xIaHCKMX IIPaB IOHEKMAaETCA coBepIIe-
HHe YIIPAaBOMOYEHHBIM JIUIIOM He 3allpellleHHBIX 3aKOHOM AeHCcTBHI
(axTHYECKOro MOPAAKA, HATIPABJIEHHLIX Ha OXPaHy ero JUYHAEIX WIN
HMMYIeCTBeHHBIX IIPaB MJIM HHTEPeCcOB M IIpaB APYIrUX JIKUIL K rocy-
JapcTBa.

K uuM, HanmpuMep, oTHOcATCA (paKTHYECKHe feHCTBUA coOCTBEH-
HHUKAa WX HHOr'O 3aKOHHOIO BJafiesIblla, HallpaBJIeHHbIe HA OXPaHy
MMYINeCTBa, a TaK)Ke aHAJIOTHYHEIe JelCTBUA, COBepIIeHHbIE B CO-
CTOSAHUM HeoGXOAMMOIi 060POHEI MK B YCJIOBUAX KpaitHei Heo6xo-
JMMOCTH.

Meps! paKTHUYECKOro XapaKTepa, HallpaBJIeHHbIe HA OXPaHy IIpaB
rpakJaH UM OpraHu3aluii, MOryT GHITh KaK IPeAyCMOTPEHHBIMH
3aKOHOM, TaK M BEITEKAIOIIUMH U3 0OEIYHO MPUHATHIX B 06IMecTBe
Mep TaKoro poja. 3To UCI0Jb30BaHHE PA3TUIHOIO POJA OXPaHHBIX
cpeAcTB U npucnoco6eHuii B BUle 3aMKOB, OXPaHHOM CUrHaJIN3a-
muy Ha aBToMobuaax u ap. ITo obieMy npaBuiay HCroab30BaHMe
TaKOro poja OXPaHUTEIbHBIX Mep CAMO3aII[UTHI SOITYyCTMO, eCIH He
3aIpeleHo 3aKOHOM U COOTBETCTBYET OOBIYHO MPUHATHIM ITPAaBHJIAM.

Hcnonbs3oBaHne Ha3BaHHLIX Mep CAMO3AIIUTEI HMEET CBOM I'DaHu-
L ¥ MOAYMHEHO O6IOMM HOpMaM M MPHHNOUIIAM OCYIIeCTBIEHUSA
CcyOBeKTHBHEIX I'Pa’KJaHCKHX IpaB. HegonycTuMo Mcnoib30BaHHe
Mep OXPaHEl HMYIIECTBa, OMACHEIX JJIS KU3HM U 3L0POBbS OKPY Ka-
IOIIUX, HAHOCAIMX BpeJ HPaBCTBEHHLIM YCTOSIM 06IIecTBa M OCHO-
BaM IIPAaBOIOPAAKA.
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HepomycTHMOCTE NOZ06HOr0 poAa «OXPaHHBIX» CPEACTB OUEBH -
Ha, TaK KaK OHM HaIlpaBJIeHb! He TOJIBKO Ha OXPaHy HMYILIECTBa, HO
¥ Ha IpUYMHEHHe BpeJa JHUIY, KOTOPOe MOXKeT BCTYNHUTh B KOHTAKT
C TaKOro PoJia COOPY KEeHUAMU AarKe 110 HeocTopoykHocTH. I3 aroro
cJefyeT, YTO YIIPaBOMOYEHHLIH CyOBeKT BIIpDaBe UCIOJIb30BaTh JIHUIIb
TakHe Mephl CAaMO3aIMUTHl, KOTOPHEIEe He YIIeMJIAIOT IPaB U 3aKOH-
HBIX MHTEPecoB APYrux jun. Eciu 'ke ucrosab3oBaHNe HeLO3BOJIEH-
HBIX CPEJCTB 3aIIUTHI IPUYHHAET Bpel APYTHM JIMIIaM, TO BOSHUKA-
€T NpegyCMOTPeHHAas 3aKOHOM 06513aHHOCTh 110 BO3MEILeHHIO IIPH-
YHHEeHHOr'0 BpeJa.

BwmecTe ¢ TeM B cay4anx, IpegyCMOTPEHHBIX 3aKOHOM, IPHYHHE-
HHUe BpeJa MPaBOHAPYIIUTENIO0 MJIN TPETHHUM JIHIaM AeHCTBUAMU
YIIPaBOMOYEHHOIO CyO'beKTa I10 3alliTe CBOUX IPaB ¥ HHTEPECOB IIPH-
3HaeTcsa NpaBoMepHLIM. Peub uaer o feiicTBUAX, COBEPIIEHHEIX B
COCTOAHMM HeoOXoauMoii 060POHE! MJIN B YCJIOBHAX KpaitHeil Heob-
XOAMMOCTH.

OpHuM U3 c1ocoG0B cCaMO3aIMMUTHI IPAKAAHCKUX NIPAaB ABJIAETCS
HeobxonuMasn obopoHa. He mogiieskuT Bo3aMellleHHIO BpeX, IpUYH-
HeHHEI B COCTOAHNM He00X0UMOi1 0GOPOHEI, €CJIM ITPH 3TOM He GhLIH
HapylneHH ee npefeJnl (ct. 1066 T'K PD). CnezoBaTensHo, Heobxo-
IuMoii 060pOHOI TPU3HAIOTCA TaKHe MephI 3alIUTEI ITPaB, KOTOPhIe
OPUYMHSAIOT BpeJl X HapYIIMTEJII0, HO He BJIeKYT 063aHHOCTH 000-
POHSAIONIEr0CA IO ero BO3MEIeHNI0, ITOCKOJIbKY IPH3HAIOTCA IIPaBo-
MEpHBIMH (JOITyCTHMBIMH).

HHCTHTYT HE06X0AMMOI 060DOHB! ABIAETCA KOMILJIEKCHBEIM HH-
CTHUTYTOM, PerjaMeHTHUPOBAaHHLIM KaK IPa’KJaHCKHM, TaK U yro-
JoBHEIM npaBoM. CoxeprkaHre HEOOXOAMMOI 060POHEI B rpasKAaHC-
KOM IIpaBe HECKOJIBKO LIKMPe, YeM B yrosoBHoM. Eciu B yrosoBHOM
mIpaBe NoJ HeoOX0gUMO# 060POHOM IOHUMAIOTCA JEeCTBUA, XOTH U
noAnagaomye IIof NPU3HAKHM COCTaBa IIPECTYIIJIeHUs, HO He IIPH-
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